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FILE STAMPED COPY
By „44.  Date

Clerk of the C mi
State Commission on Judicial COMM:

BEFORE THE
STATE COMIVIISSION ON JUDICIAL CONDUCT

INQUIRY CoNcERNING

HONORABLE SHARON/CELL=

JUDGE No. 96

COMMISSION'S FINDINGS, CONCLUSIONS AND

ORDER OF PUBLIC WARNING

On the 18th day of June,.20i0, the State Cotmnission on Judicial Conduct Moldered the
Record of the Formal Proceedings involvi ►g Judge No 96, .thi! Shardn ICellec;
Pftsicling indge of the Texas ain't of Criminal Appeals, Aviatin, Trivia Cettrity, Texas: The,
Record included the Speeial Mattes: Findings of Rid .sigpett an lattuarY, 19, 21/1.0 by .t.l.te
Honorable David-A. Berchelmarm, Jr., Special' iviteesr prtskiing, as well .44 the ittletiopOpt ef*
testimony andthe exhibits ppm** stele etidentiaryhoring.hefore fudge

Wore •talchig action on the Record of the . Permal :Proceedings, the Coternistion
►oldered : the Notice	 PtOceedinge tiled with the ComMissiOn . on Februao •It 200;
. IfonOrable-Shiron Ireliejos :Ofigingt VeriftedAnSwerito the Istottoe o frontal ..Piveinglhoi
of this Terns StMe .COstimilekos Jiietteica.Condsiet Bled On:March 0%4 tisnPf*-4faienife,
NOtimverorme4 Procee4inge :filiod trn kne 15i , 2009; , lionoinbinOhoon keitere Vetted
Ans► er .do the Fits; Amended Notice:of Format PrOcie4100 of the rera:State Compassion on
Judieloi COmitiet and -6)**1 Xicepflortinet ea,4ttgastr14* 2609; :Ztantater!, Ofrject.iont and
Reapinael Speciot Master Fiii4top,of Pact 6taa -on Nwttry 1:1,:2010t TA* Honimible



Sharon Keller's Objection! to the Speckd Master's Findings of Fart filed on February 18, 2010;
The Honorable Shams Keller's Response to the Examiner's Objections to the Special Minter's
Findings. of Fact filed on June 4, 2010, The EXAMiner tS Repl-y to Judo Keller's June 4, 2010
'Response' filed on Junc 14, 2010; Judge Keller's Sump& to the &ambler's Reply to Judge
Keller's June 14, 2010 !Response' filexi on AIIIC 15, 2010; and heard extensive ond argument
from Judge Keller's c.ourtsel, Charles A. Babcock, and Special Counsel John J. MeKetta, III, on
June 18, 2010.

After due consideration, the Commision enters the following,:

RULINGS

Regarding the Motion for ,,,41;plication of Proper Evickntiary Stainktrd of Respondent, the
Honorable .iudge Keller filed on July 31, 2009, and reined before the Conunission in The
Honorable SIIMPI Keller's Response to the &ambler's Obit-O&M to the Special Master's
Findings of Fact filed on June 4, 2010, the Commission DMUS the Motion.

Regarding Responden4 the Honorable Sharon Kettee,t Motkin to Strike First Ansentkd
Notice of rOhnal Noceedings, Motion to Show Authority, and Ariel in Support filed June 24,

2009, and reurged before the Commission in The Honti►able Simon Keller's Response to the
&winner's Objections to the Sfiecial Minter's Finding •  tlf Fact filed on AMC 4, 2010,. -the

Connnission DBMS the Medan.

RtYfEW BY.ME*COMML9S1014.
Purtuant to Rule 10(71'!). of the:Frescoduint Rules forthe •Ranoval. ot Robert:tea of Judges,

adopted and promulgate4.14- Oilier of :the 'Supreme Court of Ttecattpttratiant to its authority-under
Artiale '5, sec. 1-0(11) of the TOMS Coli.itittlOt4 the	 litta carefullY reviMved and
ecinsideted thnReport ofthe Special Master with -due regard to the nkiervetinot of the 'SPaOhil
Watt* ash) the. condUct of hidgeKeIlettnid .the :Others 'involved irfthneventninluestion;
the duty and the functiervof this COnunission to:deteritine the proper dispositien:of this -ender
based unon the 'record of the proceedings, the :Special Mastees Report, *- pbjettiotti and
reVortseS to the SPecial Master's fteport , subnitted by:the Examiner and WO Keller, as well as
the .arguntenta of counsel and any other material's properly before the COMMission.

FINDINGS OF FACT
The Commission mstkes the fallowing findings of tut, having been proven by a

preponderance of the evideace:

1. At all times rehrvant hereto, the Honorable Anise Shawn Xeiler has been the Presiding
Judged the Texas Court of Criminal. Appeals CETCCAV) and Continues to perform her
judicial duties.



2. Judge Keller was elected to the TCCA In 1994. In 2000 she was elected Presiding Judge,

and in 2006 she was re-elected for another six-year term that expires in 2012.

3 A Texas jury convicted Michael Wayne Richard ("Richard") of capital murder denoting
from an incident that occurred on August 18, 1986. He was sentenced tO death and went
through the state and federal appeals processes. Afber exhausting his then-avrtilable
appeals, he was scise.daled for execution On Septetnber. 25, 2007, anytinm after 6:00 pm.

4. On the morning of September 2.5, 2007, the United States *mute Court announeedthat
it would hear the case Raze v Rees, which raised the issue whether Kentucky's those-
drug protocol for lethal injection violated the Eighth Anteudnumeaprottibition against
cruel and MIAMI punishment. The decision in ,Bare would probably impact Texas's
death penalty pmcedure, which use* a similar dime ding protocol.

S. The Texas Defender Sallie* elDr), which represeMed Richard, thus had tudy a few
hours to seek a stay of Richard's cost:Mien based on the United Stares Supra** Court's
decision that morning.

6. Because TDS . would likely ask the United 'States SiSpreine Court to stay Richard's
execution pursuant to the Court's decisio ► in Raze to hear the lethal injection case
(assuming the i()War courts did not first giant a gay)„.TDShad to do so through a-witt of
habeas corpus.

7. To present a habeas claim to the United Stites Supreme Court, a litigant must ex ►aust all

possible state remedies; that is, the United States Supreme Court will not consider a
habeas elairri--even in a death penalty caso--unless the state courts first pass on the
issue. 28U.SC. 42254.

S. Befcce the United States Supredne Court would even consider whether to stay Richard's
execution. based on its decision to hear Bac, Richard had to caftan% that argument befme
the Tens courts; that is, he had to present a lethal injection argument to ihe .rccA.

.0tily after the "PCCA rejected the claim would:N*1d be able to seek- reliefIrtan the:
United States: SUOtinti:Colltt:

10. Richard"s lawyer's failure to raise the lethal injection argtmtent to the TCCA impaired his
ability tasuccesenlly ask the .United , Stoles Supreme Court to stay his execution.

11. The TCCA's Execution-day Procedtires call for the assigmnent of a designated Judge to
be in charge of each scheduled execution, and provide OS f011oWs:



All communications regarding the scheduled ex,ecution shall first be
retorted to the assigned judge. The term "conununications" includes
pleadings, telephone calls, faxes, epillalift, and any other means of
communication with the Court. The assigned judge may call a SPOOtal

conference or gather votes by telephone, Ax., or other form of
communication.

If the communication includes a request tor stay a execution, the assigned
judge shall contact by any reasonable srseans, ,the other members of the
court and request a vote on the motion to stay. "Reasonable means"
ilkOtlideS c ►lling a special conference and contact by electronic
cortununication. Nors .assivied judges will provhie to the .assigned judge
an adequate means of ocirstaet, such as home and cellular telephone
numloets or other means of prompt contact.

12. The TCCA Execution-dsty Procedures were amnia= until November 2007, when they
were put in writing. It is undisputedlhat the oral policy in effect on September 25, 2007
was idendcal to the written procedures created in November 2007.

13. 'The procedures set outin paagraph 11, above, WOO in effttot at all dates relevard to this
proceeding, and Judge Keller knew and was familiar with them,

14. The TCCA Execution-day Procedutes are the vehicle by 'which the TCCA assures that
one judge will be informed about the eirctimstances of the scheduled execution and will
be available at all times on executkm day up until the event of execution„ no matter how
late that may occur. The TCCA Execution-day Procedures were adopted as pat of the
Cotes responsibility for due proof:a. They assure tfutt persons scheduled to be executed
ott a given day will have access to a ► open Court ,at all times fitiOr tO the elmt of
execution. The TCCA Execution-day Procedures -require that all communications an that
date regarding the scheduled execution be first referred to the assigned judge, so that
them will be no hiconsistency or unintended consequence* in the addressing and
disposition of those communications. The '1*CCA Executto* *day Procedures had no
exception for administrative or non-substantive comnninicadons„ but encompassed td1
OOMTIUMiCatiOrt8 regarding the scheduled execution.

15. The term "communications" in the TCCA Execution-day Procedures in effect on
September. 25, 2007 inotuded *Wings, telephone calls, faxes, e-mails, and other means
of corrununication.



16. The TCCA's Execution-day Procedures are a method to assure that no delay or
misdirection might occur to last-minute communications regarding the scheduled
execution. Its mandatory "shall" and its encompassing "all cokruntudeations" are
safeguards to assure that the Court =rains open up to the moment of execution, in case
any issue— slight or great — needs attention beton the irreversible event of death. Thus,
the 'MCA'S Execution-day Procedures are a means to safeguard against enormous or
improvidart COCCOUti011.

17. Texas Rule of Appellate Procedure 9.2(a) provides as follows:

(a) With Whom. A. dotalMant is filed in an appellate court by defiverhqg it to:

(I) the-clerk adze court in which the docuttient is to be , filed; Or

(2) a justli,c or-judge ►f that vourt who- is. willittg to accept delivery. A
justice or judge who acce;nts delivery must notaint the d,ocument the
date and time Of delivery* which will be considered the time of filing,
and must promptly send it to the clerk.

18. TRAP 9.2(a) provides persons with a legal interest in a proceeding a amens of Wan to
the, rtirpellate courts beyond the n0111181 office hours of the court clerks and the right to be
heard by the clerk or a judge as to the accepts/war a filing after hours.

19. On the date of a: scheduled execution, the TCCA'S Execution-day Procedures mandated
that every communication regarding the day's Scheduled execution be first referred to the
as.signed judge. All of the TCCA judges, including Judge Keller, brew that Septernber
25,2007 was-an execution date.

20. On ,September 25; 2007, Itulgettell knew that Rithard was the person scheduled be
executed at 6:00 p.m. tharevening.

21. The Honorable JUdge: Cheryt /OM** WAS. . the assigned jUdge under :the TCCA's
EXecution,day:Procedures With . resperito .Richartraexecution sotokbee 2S, .2067.

22. The identity of the Maigned.judge for the Septembex 25, 2007 execution was nOt

infanuition.

23. The assigned Judge for the September 25, 2007 execution under the '1{C!CA's Erescaion-
dayProcedures was unlouYwn to Richard!rrepretentatives.



24. Judge Johnst►n and some other TCCA, judges intended to stay at the TCCA on September
25, 2007, and remain available until wortl of the execution vvas received.

25. At 11:12 a.m., on September 25, 2 ►07, Judge Keller received a copy of this Bale petition
for certiorari, which the Unit.ed States Supreme Court had granted, and a copy of the
Kentucky Supreme Court decision in Baze. At 11:13 Ran., Judge Keller acknowledged
her receipt of the information.

26. At 11:29 a.m., on September 25, 2007, TCCA General Counsel Edward Marty rmartyl
sent an e-mait to 8.11 of the TCCA judges with the subject line, "Execution Schedule." 1n,
the e-mail Marty informed the TCCA judges, inebaling Judge Keller, that, ul'he [Uniteti
States] Supreme Court has just wanted cat on two Kentuck7 cases in which lethal
injection was claimed to be cruel and unusual ... 1 do not knoW if Michael Wayne
Richard will try to ntry his execution for tonight over this issue or itt what court."

27. At 1:30 on September 25, 2007, the Honorable Judge cathy Cochran informed
members, of the TCCA, Inch/ding Judge Keller, and Many of an hibtrIlet link to the
Kentucky Supreme Coutes unanimous decision in Bare.

28. Members of the TCCA,Including Judge Kellar, and Many were awtms on September. 25,
2007 of the United Statea Supreme Court's decision that morning to grant certiorari in
Baze and to set the casefor argument.

29. Me ►bers of the TCCA anticipated that Richard's counsel Would likely attempt some type
of filing with the TCCA based on Base.

30. At approximately 11:40 a.m., on September 25, 2007, MS lawyers—including David
Dow ("Down), Okeg Wiertioch Mietrioch"), and Ahna Lagar& ("Lagarda")—
participated in a conference call, during which t ►ey first cfiscussed the United States
Supreme Court's decision that morning. These ktwyers were working in TDS's Houston
office.

31. After the 11:40 a.m. call, Dow, a professor of law at the University of Housto ► and
TDS's Litigation Director, instructed Lagarda, a ' jtatior attorney, to draft a writ of
prohibition, a motion for leave to file the writ, a successor applitadion f ►r a writ of habeas
corpus, ttnd a motion to stay the execution, based on the United Stan* Stamm* Court's
decision to review Kentucky's lethal irojectkon proeedure.

32. Dow and Wiercioch focused on a so-called Atkins claim that they planned to raise,
challenging Richard's execution based 011 tnental retardation.
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33. Dow believed the Atkins claim was a more effective vehicle for obtaining a stay of
execution, especially because the 'Linked States Supreme Court had never before
considered the constitutionality of lethal injection.

34. In the early afternoon of September 25, 2007, Marty bepn chaffing a proposed order for
die TCCA in antkipation of Richard's Ming Ixtsed on Raze. B ► 3:20 p.m., Marty had
completed Ids preparation of a draft Order deilying relief, if any such filing were to occur.

35. The Honorable Judge Tom Price chatted a dissenting Opini0t1 ki the event Richard's
tmticipated request for stay was denied.

36. Al aPPreximarelY 2:40 F-rm, on Seetemhar 25, 2007, Marty sant an agnail- ix) all ef the
TCCA judges„ including Judge Keller, with the subject "Michael WaYee Richard
update.' In die e-mail, Marty informed the TCCA jadges that the Harril County Disnict
Attorney's Office had just called and informed him that Richard's lawyers had called the
Hattie County District Attorney's office and confirmed that Richard's lawyeo planned to
file a writ of peohibition and subsequent application on behalf of Richard based on the
issue M Base for which certiorari had been putted that morning. fvfarty promised to
keep the judges Mformed and circulate a copy of any pleadings when he receivfxl them.

37. Judge Keller kft ►er chambers at the TCCA at about 3:45 p.m., on September 25, 2007,
and returned home. Judge Keller did notreturn t4:, the TCCA that day. Before alie left for
the day, Judge Keller had seen the 2:40 p.m. e-mail from Marty concerning anticipated
fifmgs on behalf of Richard.

38. Around 3;30 p.m, on Septarriber 25, 2007, Lagarda completed her draft of the petitiort of
the writ of prohibition and sent it , to Dow, and he boom to revise it She had•  not yet
started working	 on the other filings. Dove returned the petifion for a writ of prohibition to
Lagarcia at 4:00 p.m., and site cotnpleted the document by 4:45 ,p.m.

39. Meanwhile, Wiercioch was working on the Atkins' claint„ and he filed a /viatica) veith the
United States Supreme Court. He then offered to USIA Ott the lethal injection claim. that
TDS was preparing on behalf of Richard.

40. TDS had computer andfor e-mail problems that it anticipated would prevent them froirt
filing with the TCCA by 5:00 p.m.

41. At approximately 4:40 p.m., on September 25, 2007 Dorinda Fox ("Fox") of TDS called
the TCCA. deputy clerk, Abel Ac.osta ("Acosta"), and told Acosta that TDS wanted to file



something, that it was running late and would like to file ktte. Aosta told Fret that he
would need to check with someone.

42. InunediatelY after aPeaking with Fox, Acosta called Marty and told him Of the telePhone
call from Fox. According to Marty, Acosta said "itlhey were having trouble getting It
and "want[edj the Court to stay open late."

43. Marty did not then know that the TCCA's Execution-day Procedures muired that all
communications regarding the scheduled execution MUSt be first referral-to the assigned
judge.

44. in response to Acosta's call, Marty called judge Keller at !ter home at about 4:45 p.m. on
September 25, 2007 looking for direction. Marty recalled telling Judge Keller titat a
representative of Itichard's legal team had asked to keep the Court opal past 5:00 p.m.
Marty thought that Judge Xeller alight say "yeak" or at least something other than "110,7-
but Judge Kaller said "no." She then asked, "Whyr Marty explained that they wanted
to file something, but they were not ready. "They were having trouble getthig it," he
said. Judge Keller nein responded "rm." She said, "We close at 5:00 p.m."

45. Based on Judge Kelierja rePlY, Malt" t°1d Aatata (i) that Ihe Preeijing JUdge said we
close at 5:00 p.m. and (ii) that the Court wasn't going to a=pt SOMething after 5:00 p.m.

46. Acosta called Fox of TDS at approximately 4:48 p.m. on September 25, 2007 and bald
her dtat he had been told to tell her "We close at 5:00 p.m.' FOX of TDS asked Acosta if
she ctxdd take the filing to the Court and drop it with a security guard. Acosta replied he
did not know what good that would do because a. security. ,guard would not accept it.

47. At about 5:07 p.m., on September 25, 2007 Melissa Waters CWaters") of TDS called
Acosta to make sure that TDS understood his rnessage. She asked Acosta to confirm
whether the Court would not accept a late filing, u it had done so on previous occasions.
She also asked him if Trn could e-mail or fax dte filing to the TCCA.

48. Acosta told Waters that the decision hal akeady beat made not to accept a filing after
5:00 p.m. He alio said that fax or e-mail filings would notbepemtitted.

49. Acosta regularly works at the elak's office from 8:30 a.m. until 5:30 pan, Cka September
25, 2007, he planned to and did stay irt the cledes office until 7:130 p.m. He testified that
if the dasisiort had been his, he wcntld have accepted the filing after 5:00 p.m, and that it
would have caused him no hardship. Acosta believed that "the decision had been made
and that he had received instructions from Presiding Judge K.eller and that lie could not



act differently. He believed he could not talk to a different judge about the
communication because it would have been going behind the Presiding Judge's back and
would have been disloyal to her.

50. Acosta knew that a judge was assigned for the Richarcl execution day, but Acosta did not
know of the Execution-day Procerhues or of any requirement that the ennununketinn be
first directed to the assigned judge. As of September 25, 2007, he had never received any
training concerning the Execution-day Procedures in his 17 years at the TccA.

51. If Acosta had been told by Marty or by Judge Keller to refer the cionimunicadon
immediately to Judge Johnson, the assigned judge, he would have done so.

52, At a.pproximately 4:59 p,m. on September 25, 2007, judge Keller called Marty from her
home and asice.d him whether representatives for the person scheduled to be executed on
that day had filed anything ► ith the TCCA concerning the scheduled execution. Marty
told Judge K.eller they had not

53. Either in the 4:45 p.m. call or the 4:59 pm. call, on September 25, 2007, Judge Keller
asked Marty why the cletic's staff should be made to remain after hours for, lawyers who
cannot get their work done on time.

54. The TDS did not complete the lethal injecticm platdings until after 5:00 p.m., when the
TCCA's clerk's office closes.

55. .Foic o0e4.14coosta, et. approkimately :5:56 pi ►. on Septentber 25,: 2007 and told hint:that
she was headed to thae.ocirt tO handkleliver the .filing on behalf of Ridtard. ..AcostatOki
Fox, "Don't bother. Welt tinged." 'Pox also miceitr either in the 4:41- pm: ther:$:56
p.m. telephone. call, :whether electronic :filing might be :ancepted,;:and was WOO,

56. In her telephone donVertiatiOns, with .Matty cat September :25i. 2007, Judge Keiler did: ►ot
give Marty any guidance about the Execution-day Procedures: and did not tea MttttY to
direct the TM: inclines to Jitdge Johnson, the: asaignid judge: hittetid, Judge Keller

addressed. and disposed of the conamunieations from MS, ttoth Acosta and :Marty
understood and treated Judge ,Keller'S responses to :be her decision and . tilcir ranching
orders.. Hence... Acostatold IDS that the, decision not to eaceitt a lath tiling:had already
been made.

57, Neither Judge Johnson nor the other judges who remained at the Court lido . 5:00 p.in.
were aware on Septentber 25, 2007, that Rielaard'S legal team ha.d called to ask whether



filings afbr.r 5:00 p.m. could be itompted. Whert Judge .tolumen left ihe Court that
evening, she was "quite surprised° that nothing had been filet

58. If the assigned judge, Judge Johnson, had learned of the TDS eonummications on
September 25, 2007, she would have accepted the filing.

59. At the time of her telephone conversations with Marty on. September 25, 2007, Judge
Keller knew and understood that Marty's calls were about the execution that WM

scheduled that evening.

60. At the time of her telephone conversations with Marty on Septe ►ber 25, 2007, Judge
Keller knew and understood that certionui,hact been granted in Baze that morning.

61. At the thrie of her telephone conveisations with Marty on September 25, 2007, Judge
Keller knew and understood., that the United States Supreme Court's grant of certiorari in
Baze was for the puipose of reviewing whether ICenttiolly's lethal injection. protocol
Violated the "cruel and unusual punishment" claute of tl* ,United Stalest Constittnion,

62, At the time of her telephone coriversations with 1+.4arty on SePtember 25, 2007, Judge
Keller ',mew and understood that. Tante method of execution used it lethal injection
protocol and that a decision in Bare could have ►n impact on	 in Texas.

63. At the time of her telenhone conversations with Mare, CM SePteMber 25, 2007, ledge
Keller ;mew and understood that the person scheduled to he sttseutedi that arming vas
likely to attempt to file a maim to prevent the execution based on the 111 BaArk as
had been brought to her atiention in the 2;40 p.m. e-mail from Marty; and she knew that
she therefore might be called upon !MCC that day to vote whether to grant or deny relief in
the event any rnotionis Were filed.

64. At the time of her telephone conversations with Marty on Segernber 25, 2007, Judge
Keller Imew aixl understood that representatives fix the person scheduled to be executed
that evening wanted to filet something with the TCCA.

65. At the time of her telephone converiations with Marty on September 25, 2007, Judge
K,011er knew ind understood that the repneientatives ibr the person scheduled to be
executed that evening were not readyto-file with the TCCA .by 5:00 p.m.

6 . At the tirne or her telephone tonversadons with Marty on September 25, 2007, Judge
Keller knew and undetstbod that the representatives for the person scheduled to be
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executed that evening had requested that they be permitted to file with the TCCA after
5:00 pm.

67. At the time of her telephone conversations with. Marty on September 25, 2007, Judge
Keller knew and understood that the Execution-day Procedures c.afted for the assigned
judge to remain available after hours to receive last-minute communications regarding
the scheduled execution.

68. At the time of her tele,phone conve►sations with Marty on September 25, 2007, Judge
Kelkgr knew that she was not the assigned judge in charge of that evening's scheduled
execudon, that a specific judge wa.s the assigned judge, and that under the TreA
Execution-day Procedunxt, all cannumications relating to the seheduktd cm:midi:In that
evening were required to be first refetreci to the assigned judge.

69. At the time of her telephone conversations with Marty On September 25, 2007, Judge
Keller did not }mow whether Acosta or Marty did, or did not, know applicable
mquirements under the Execution4ay Procedures. She knew that she had never given
training to either of them concerning the Execution-day Ptneedures, and she was unaware
of their having received training from any other sowce.

70. Ott September 25, 2007, 'Judge Keller did MX tell Marty to direct the commutdeations to
the essigned judge.

71. On September 25, 2007, Judtp Kellees duties of offiee re4tdred her to abide by the
Execution-day Procedures.

72. Judge Keller testified that, if she were asked the same questions she was asked on
Septentber 25, 2007,, and knowing, the samethings she knew on September 25. 2007. she
would do nothing 'differently today.

73. At approximately 6:10 p.rrt, on September 25, 2007, TDS faxed a , notion to stay
Riehtuil's etre:et:nit:eta the United States Supreme Cmxt,

74. At approximately 6:22 pan, on September 25, 2007, Marty called Judge Keller and
described to her sevend activities, including the late effort at or about 5:57 pm. to file
papers on Richard's behalf in the }Lurie County district courts, the efforts on Richard's
behalf to achieve relief in the lJnited States Supreme Court, and the fact that Richard bad
not yet been -executed. As was the case with Judge Kellees 4:45 p.m. and 4r..59
communications with Marty, she did not insist that he comply with the EXecutionoday

Procedures during the 6:22 p.m. call.



75. On September 25, 2007, the United States Supreme Court denied Richard's motion to
stay as stated in a fax at 8:01 p.m.

76. The failure of the TCCA to consider and nde on Richard's application for relief on
September 25, 2007, compromised his counsel's efforts in seeking a stay of execution on
behalf of Richard from the United States Supreme Court.

77. Richard was executed by the State of Texas by lethal i ► ection at a:23 p.m. on September
25, 2007.

78. At 8:30 p.m. on September 25, 2007, Marty called Judge /0411a m bilfcan her that
Richard had been executed.

. The next morning, Septernba 26, 2007, Judge Keller antthe Other TCCA judgesmet for
a conference. At the end of the courefence, several of the judges, discussed their surprise
that Richard's lavvyas had not filed anything with thn TccA based on Brae.

80. During the September 26, 2007 conference, Judge Cloeran, who was not yet avvare of
Marty's cornriumicadons with Judge Keller the night before, posed a hypothetical in
which someone called the TCCA before,5:00 pm., said they ►anted t ► file sonwthittg,
but could not get it there befote 5:00 p.tn. Judge Cochran's position vvas that the ircA
Shouid anew the•!ate filing. Other judges, totpessed agreement with that viewpoint.

81. hidge Keller WRS • Mega ft:T .that iii#913#01.1 # the September 26; 2(107Oonforence but
did not disclose to the othajtidges her coirununications with Martythe night beibre; nor
tbe fact that TDS had tailed the TCCA contaningreouests to Ate after-5:00 p.m.

82. Two days after Richard's execution, the United States Sitpreme Court:granted a StaY
the Carlton Turner executien, vvhich was scheduled tti take place. ill , Texas on September
27, '2007. Turner had filed a. motion for . stay with the TCCA, which was denied.
Although the TCCA:dented the tnotion for stay, Turner'S filing vt*thcicrA nitidahim
eligible to .seek slay from the United , States &Ore= Court At ttOroxhnatety 1.0:00
p.m. on the night of TOrna'S Scheduled eteoution, dies Supremo .COuit grantal dte stay.
TUrneett-stay WILS based ,on the same Pare :Oahu that,Richard, VMS not able M. present Co

the TCCA on Soptorabor 15, 2007,

83. On October 2, 2007; thaTCCA,:rgtatited a: stay itt dte Flatlet* Phi 'execution, vOch was
schedtded. ar .6:00 .p.m. on October 3, 2007. phyo.sfiFy was based: on the ,exturt sane . Bare

claim that Richard . WO 110i able to presentto the TCCA oit Septanber 25, 2007.
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84. In April 2008, the United States Supreme Court ismed an opinion in Naze, ruling that
Kentucky's method of lethal injection was constitutional under the Eighth Amendinent to
the United States Constitution.

81 13etv.reen the time that t ►e Unite :Statesd , Supreme C.ourt granted °editorial in Bate on
September 25, 2007 and the time that the United States Supreme' Court issued its opinion
in Daze fa Apri12008, Ric ►ard was the only person in the.Unitcrl State,s to be executed.

86. Journalists throughout Thies and -the nationrstrongly ctificized Judge Kellar's condtrat
the Richard .case ort September 25, 2007, as misting publie discredit on jUdge Keller, the
judiciary, and the adniinistration of justice.

117. Numerous complaints were received by the Texas Commiiiiite on Ittditial CondOct
asserting that judge Keller's conduct inthe Richard CaSe on SePtelnher 25, 2001 Cat

discredit on the ad ►inistration of justice In TWOIS and predominantly asking that
Judge Keller be sanctioned or rentoved from office.

88. Judges of' the TCCA received numerous letters and aomails rehding to Judge Keller's
conduct in the Richard case on September 25, 2007, predominantly martini; that Judge
Keller be sanctioned or removed from office.

89. Relatives of Richard-filed civil lawsuit against Judge, Keller in Fedpral co* Judge
Kotler Obtained a dint:aria! of that civitlawsuit. Part of Judge Keller's defteseivas based
upon the. doctrine of judicial bninunity, Judge Keller stated i ► her nleadittis that she is
entitled to judicial itninunity" (i)lbjecause the grant Or denial of tiatay a:J*00W net,
:net an ,achninistmtive one:' and (ii) the TDB commtmication that had been brought to her
attention on $eptember16,'2007 . "WeCtively was an oml.rectuast for a stay,ofekocutioke

90. As a Judge of the 'MCA, Judge Keller was required • o abide by the TCCA's Execution-
day Pmcedures on September25, 2007.

91. judge Keller knew on September 25, 2007 that the TCCA Execution-day Procedums
required all comnumicationaregarding the scheduled execution to be first referred to the
usigned judge.

92. Marty's telephone call to Judge Keller at 4:45 p.m. on. September 25, 2007 was regarding
the scheduled executiort that eve,ning.
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93. Judge Keller intentionally (lid not refer Marty's 4:45 pan. conununication regarding the
scheduled execution to die assigned jud,ge,

94. Judge Keller's addressing and disposing of the September 2$, 2007 conununications as
described above failed to comply with the Execution-day Procedures.

95. Judge Keller's addressing and disposing of the September 25, 2007 communications as
described above interkred with Richard's access to court and right, to a bearing a.s
teqtrired by law under TRAP 9.2(a).

96. Judge Keller's addressing and disposing of the September 25, 2007 communications as
described above snit a failure to accord Richard ACC= te court and right to a. boring as
required by law tmder TRAP 9.2(10,

97. On September 25, 2007, Marty WU Part dthe . TCCA court personnel, naponsibtelo
► ine judges. He VMS subject to Judge Kelleet,direction and control. Marty looked to
Judge Keller as his supervisor, as the person te whom he had immediate ,repotting
respMuibilities, and as the petson he would OPM81111. for direetto gaidanoo, . or,
interpretation of a rule.

98. On September 25, 2007, .A.costa was part of the TCCA court personnel, responsible ti) all
nine judges. He was subject to Judge Kellett's direction and control.

99. Marty was seeldng direction from Judge Keller at 4:45 p.M. on September 25, 2007
regarding the request/km representatives for the person seheduled to be executed that
everting to fik with the TCCA after 5:00 p.m.

100. On September 25, 2007, Judge Keller intentionally did not direct igarty to relay the 4:45
cornintutication to the assigned judge.

1.01. On September 25, 2007, Judge Keller intentionally did not ditect AcOttt to relay the 4:45
p.m, communication to the assigneditulge.

102. Judge Keller's failure to direct Matty or Acosta to relay the 4:45 p.m. communication to
the assigned judge on September 25, 2007„.as stated . failod to require or assure tbat
staff subject to her (limed= and ottani coinplied with the Execution-day Procedures on
September 25, 2007.

1.4



103.By failing to require or assure that staff subject to her direction and control complied with
the Execution-day Procedures on September 25, 2007, Judge Keller interfered with
Richard's access t ► courtand right to a hearing as required by law under TRAP 9,24

104. By failingto require or assure that staff subject to' her direction and control complied With
the Execution-day Procedures on September 25, 2007, judge Keller failed to require that
stiff subject to her direction and control accord Richard aceesS to-court and tight to a
hearing as required by la ► under TRAP 9.2(4.

105.Judge Keller 'MOW that Martys i communicatioris at 4:45 pan. on Septernher 25,. 2001
related to a request by representatives for the person scheduled to be executed that
evening 4> file with die =CA after 5:00p.m.

106.. At the time of her corrununications with Marty at 4:45 p.m. on Septeniber 25, 2007,
Judge Keller knew that represenuttives for the person scheduled to be executed that
evening wanted to file with the TCCA, but were not ready to file with the TCCA by 5:00
pan,

107. At the time of her connounication with Marty at 4:45 p.m on September 25, 2007, Judge
Keller was nnavvare as to the reason representatives for the person scheduled to be
executed that evening vett not reedy to file with the TCCA by 5:00 p.tn.

108 Judge Kelle.r' s first response of "no" to Marty's telephone cattat 4:0 'p.m on Sefitember
25, 2007 was intentional -conduct to closed= cledt's office promptly it 540 pan. without
referring the Matter to theassigned judge.

10 'Judge ICaleeS Ord re$POnSe Of“nel tiI.Martra teleP4°114 call at 4:45 'P.m all'SOternber
25, 2007 Avert intentional conduct fbt the cleric's Officenotto accept a filing after 5:00
p.m. for an execution *atoms scheduled at 6i00 , p.m. that same_evening Without referring
the matterto the assigned judge.

110.Judge Keller's fast resporure of 'no!' to Marty's telephonetitlil at 4:45 p.m. on September
25. 2007 was intentional conduct not to accomniodate the request fmni representatives
for the person scheduled to be executed that evening to make their filing after 5:00 pan.
without referring the matter to the. assigned judge.

111.Judge Keller's second response of "no" to Marty's explanation -- that lawyers for the
person scheduled to be executed that evening wanted to filet somethi ►g - was intentional
conduct for the clerk's office not to accept a filing after 5:00 p.m. for an executkm that



was scheduled at 6:00 p.m. that same evening without referring the matter to the assigned
judge.

112.Judge Keller's second response of "no" to Marty's explanation - dutt lawyers for the
person scheduled to be executed that evening wanted to file something but were not
ready- - wu intentional conduct for the clerk's office not to accept a filhig after 5:00 p.m.
for an execution that was scheduled tit 6:00 p.m. that same evening.

113.Judge Keller's second response of "no" to lvfarty's expluation - that lawyers for the
person scheduled to be executed that evening wanted to file something but were not
ready - was intentional comiuct to deny the request from representatives for the person
scheduled to be executed that evening to make their 'filing after 5:00 pm. without
referring the matter to the assigoed judge.

114.Judge Keller's call Co Marty at 4:59 pm. on SepteMber 25, 2007 VetILS yvtlifut orpersistent
co:induct to assure closing of the clerk's Office promptly at 5:00 p.m. vAthout referring the
matter to the assigned judge.

115.Judge Keller's call to Mart ► at 4:59 p.rn. on Septetriber 25,2007 was willful or persistent
conduct that the clerk's office not accept a filing after 5.:o9 p.m. for an exetudon that was
scheduled at 6:00 p.m. without refterhig the matter to the assignedjudge

116.Judge Keller's call to Marty at 4:59 p.m. on September 25, 2007 was willful or persistent
conduct not to accommodate the request from repmsentatives fin the pawn scheduled to
be executed that evening to make their filing after 5:00 p.m.

117.Judge Keller's conduct on September 25, 2007, intzrfered with Richard's and his
counsel's opportunity to be heard by the judge aesigned to Richard's exeeudon wider the
TCCks EXecution-clay Procedures.

118.On September 25, 2007, Judge Keller gave irtstructions to Marty that had•the effect of
closing any further access by Richard's liviyers to the TCCA tau:erri ►g the effort to
obtain a stay of Richard's execution baud °tithe legal issue for which the United States
Supreme Court had granted certiorari that day.

119.The failure of the TCCA to, consider and ride ort Richard's Stay of Execution on
September 25, 20(Y7 comprcnnised Riohard's counsel'S efforts in seeking a stay of
crocutto. n from the United States Supreme Court.



RELEVANT STANDARDS

1. Miele 5, sec. 1-a(6)A of the Texu Constitution provkles, in relevant part, that any justice
or judge of the emits esuthlished by the Constitution or created by the Legislature may
be removed from office for "incompetence in performing the duties of the office,
violation of the Code of Judicial Conduct or willful or persistent conduct that is deafly
inconsiste ►t with the proper performance of his duties or casts public discredit upon the
judiciary or administration of justice. Any person bolding such ofrite may be disciplined
or censured, in lieu of removal from office, as provided by this section. .

2. Ankle 5s see. 14(8) of the Texas Constitution prOvides the Crannitsi. ores authority to
take appropriate action upon a finding ofjudicial misconduct.

3. Rule . 10(m) of the Procedural RuleS for the Removal or Retirensent of Judges,
promulgated by Order of the Supreme Crnirt of T07013 pursuant to its authority under
Article 5,` see. 1-a(11) of the Texas Constitution, provides: ''`g after hearing; upon
considering the record and report of the special master, the Ommnission finds good cause
therefore, by affirmative vote of six of its members, it stud' recommend t ► the Review
Tribunal the removal, or retirement., as the case may be; or in the alternative, the
Cainniasion may dismiss the case or publicly order a censure, reprimand, vviuning, or
admonition. Six votes are required for a recommendatiOn of retnOval ot retirement."

4, Section 33.001(b) of the Texas ()overman Code defines 4tv)liful persistest conduct
that is elearly inconsistent with the proper performance of:a judge's duties° as among
other things: "(I) WHIN!, persistent, and =justifiable faihne. to timely execute the
business of the court, considering the quiunity.ancl 'Complexity of the business; (2) Willful
violation of e. provision of the Texas pens/ statutes or the Code of Judieird Conduct (3)
persistent or MUM violation of the ndexprOmulgated by t ►e suposme court. .

5. 0131011 3B(8) of the Texas Code ofindieltd Omduet requires that a judge shall accord bo
every person who has a legal interest in a proceeding, or that person'a lawyer, the riginto
be 'heard according to law. A judge shall .teouire compliancevath this subsection by
court personnel sidled to the judge's direction. and control.

6. Canoe 3c0) of the Texas Code of-Judicial Conduct requires thar a judgc . . should
cooperate with other judgea and court offioials in the administration of court busines.s.

7. Canon 3C(2) of the Texas COCIO of Judicial Conduct nrquires that a judge should require
staff, court of:fiends and others subject to the judge's direction and control to observe the
standards of fidelity and diligence that apply to the judge ... in the perfonnance of their
official duties.
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8. Canon 813(1) of the Texas Code of Judicial Conduct defines "shall" as used in the Code
as denoting "binding obligations the vicilation of which Can result in clise-iplinary action."

9. Canon M(2) of the Texas Code of Judicial Conduct defines "shouid" as used in the Code
as "relat[ing] to aspirational goals and as a statement of what is or is not appropriate
conduct but not as a binding ruk under which a judge may be disciplined."

CONCLUSIONS REGARDING BINDING OBLIGATIONS

1, Judge Keller's failure to follow Texas Court of Criminal Appeals' Execution-day
Pmcedures on September 25, 2007, and failure to requite or assure compliance by the
Court of Criminal Appeals, General Counsel and clerk staff with respect to Riehard*s
right to be heard, constitutes willfill or persistent conduct that is cleat! Inconsistent with
the proper performance of. her duties= a judge ‘o• the Court of Ciiminal Appeals and as
t ►e Presiding Judge, in violation .ofthe standar& set forth in (I) Article 5, scc. 1-a(6)A, of
the Texas Constitaition, (ii) section 33.001(b) of the Texas Gpvernment Code, and (iii)
Canorr 3B(8) oldie Texas Code ofJuiioial COnduet,

2. Judge Kelier's failure to follow nixes Court of Appeals' 13xecritionTday
Procedures on September 25, 2007, and failm require or assure compliance by the
Court of Criminal Appeals General Counsel and Clerk staff with respect to Richard's
right to be beard, constitutes v4111111 otpersistent conduct that casts public ,discredit on the
jirdiciary or the administration of justice, in violation of the 'standards set 'forth in (i)
Article 5, sec. '1-a(6)A of the Texas Constitution,. (ii) section 33-001(! y) of the Texas
Goverment Code, and 000111oz' 3B(8) of the Texas Code of JudiCial Conduct.

3. Judge Kelier's condiret on Septesnber 25, 2007, did not accord, Richard access ,to open
courts or the right to be heard according to law. Judge Keller'S conduct eonstitutes
willful or persistent conduct that is clearl ► inconSistent wit ► the proper performsmen of
her duties as a judge of the Court of Criminal Appeals . and as Ow Praiding Judge, in
violation of the sternly& set forth.* (i) Article 5, sec. I-0)A of tha Texas Constitution,
(ii) SeCtiOh 33.001(0) of the MUM Government Code, and Car101/ 3.8(8) of the Texas
Ca ckr ofludicial Conduct.

4. Judg ►  Keller'ii etinduetOriSriljterriber . 25, 2007, did rtitt *cord Riehard attests to Open
courts or the right to be heard according to Itsv. Yudge Keller's eonduitt crinstitutes

or persistent conduct that pasts public !diseredit on thit judiciary or the-
adinitiirnatto" of..jrritiste, in ►iolatiOn of the Standar& :Set fOrth in (i)..ktkle..:5,...srt0. I-
a(6)A of:the Tetras • Constitirden,. gi) seCtiort.33.001(4 ,Of the . UM GoVerriment Code,•
and (Iii) Canon 313(8) of the Texas, Code ofludiiiid 'Conduct..



rable Jo ge Rtutgel, Chair
ssion on judicial Conduct

CONCLUSIONS REGARD1NGASPIRATIONAL GOALS

1. 'wig&Keller's conduct on September 25, 2007 demonstrated a failure to coopenne with
other judget and court ttffieials: in the administration of court business, Contrary to the
aspirational g ►als set forth in Canon 3C(1) ►f this Text* Code of Judicial-Conduct.

2. Judge 1Celler's conduct on Septentber 25, 2007 demonstrated a failure to require cote .
staff under her directinn and commit to obsente the standards of fideiity and diligence that
apply to herself, contrary to the aspirational goals set forth in Canon 5C(2). of die, Texas
Code 0 Judicial Comiuct.

********************************

In condemnation of the c,onduct d.esctibed above that violated Article 5, sec. 1-a(6)A of
the Texas Constitution and Canon 3B(8) of the Texas Code. of Judicial Conduct, it is the
Commission's decision to is,sue a PuLtc WARNING t-o the Honorable Sharon IC.eller; Presiding
Judge Of the Texas Court of Criminal Appeals, Austin, Travis Cotinty, Texas.

Pursitantio the authority eontained Article .5, sec. 1-411) of the Texas Constithtien, ft is
ordered that Judge. Keller's conduct described above be madethe subject of a, Punic WARNINO

by the State Commission on Judicial Conduct.

Finally, the COMMiSSieft reiterates the importance of the goals denoted in Calmat 3C(1)
et (2) Of the •Texas Code of Judicial Conduct. While aspirational in. vplication (see Canon sp(2)
of the Ickes .Code of hidicial Cooduct), these Car14:41$ convey a need: for open conummication,
congeniality, and collegialityrthat are especiaily important to the function oldie Steel appellate
couns, and the TCCA in particular. The;Cominission strongly urges that JudgaKellerand all the
judges &the TCCA reflect on the importance of achieving the goalastatedthercirt.

The Committsion-takes-thia	 aaction .in ..cantinuing effort to protect public confide= in
the judicial system, and to assist the state judiciary in efforts to einborly the prhtcipies and
values:set-6A irt the Texas Constitution and the Code ofJudicial Oondutt.

bated this  14 71" day of July, 2010.
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State Commission on Judicial 00nduel

FILED
BEFORE THE

STATE COMMISSION ON JUDICate
By

Clerk of the Commission

a Judge No. 	

INQUIRY CONCERNING A JUDGE,	 FILE STAMPED copy
NO.14,

Clerk of the Com nis ion
State Commission on Judicia1Conduct

NOTICE OF FORMAL PROCEEDINGS

TO THE HONORABLE SHARON KELLER, PRESIDING JUDGE OF THE TEXAS
COURT OF CRIMINAL APPEALS,' AUSTIN, TRAVIS COUNTY, TEXAS:

Pursuant to Section 33.022 of the Texas Government Code and Rule 10 of the Procedural Rules
for the Removal or Retirement of Judges, as promulgated by the Teams Supreme Court, this
NOTICE is hereby given to the Honorable Sharon Mier, Presiding Judge of the Texas Court of
Criminal Appeals, that formal proceedings have beat instituted against her, based upon , the
following:

FACTUAL ALLEGATIONS

1. At all times relevant hereto, the Honorable Judge Sharon Keller has been the Presiding
Judge of the Texas Court of Criminal Appeals ("CCA").

2. Judge Keller was elected to the CCA in 1994. In 2000 she was elected Pre:siding Judge,
and in 2006 she was re4lected for another six year term.

3. The CCM Execution-day Procedures provide as follows:

A designated judge will be assigned to be in charge of each scheduled
execution....

All communications regarding the scheduled execution shall be first
referred to the 'assigned judge. The term "communications" includes
pleadings, telephone CAN, faxes, e-mails, and any other means of
communication with the Court. The assigned judge may call a special
conference or gather votes by telephone, e-mail, fax, or other . form of
communication.

If the communication includes a request for stay of execution, the assigned
judge shall contact, by any reasonable means, the other members of the
court and request a vote on the motion to stay. Non-assigned judges will
provide to the swiped judge an adequate means of contact. "Reasonable



means" includes calling a special conference and contact by electronic
communication.

4. The CCA Execution-day Procedures were unwritten until November 2007, when they
were put in writing. Judge Keller has acknowledged that these procedures were in effect
at all dates relevant to this proceeding and that she was familiar with them.

5 On September 25, 2007, Michael Wayne Richard was scheduled to be executed by the
State of Texas. All of the CCA judges, including Judge 1Celler, were aware that
September 25, 2007, was an execution date and that Mr. Richard was scheduled to be
executed at 6 p.m. that evening.

6. At approximately 9 am. on September 25, 2007, the United States Supreme Court
("USSC") announced that it would hear oral argumc:nts in Baze v. Rees ("Baze") to
consider whether the method of lethal injection execution in Kentucky constituted cruel
and unusual punishment.

7 The designated judge in charge of Mr. Richard's execution was the Honorable Judge
Cheryl Johnson. Judge Johnson, CCA General Counsel Edward Marty, and several other
members of the Court intended to stay at the CCA after hours on September 25, 2007,
until word of the execution was received.

8. At 11:29 a.m. on Septeanber 25, 2007, Mr. Marty sent an e-mail to all of the CCA judges
with the subject line, "Execution Schedule." In the e-mail Mr. Marty informed the CCA
judges, including Judge Keller,. that, "The Summe Court has just granted cert on two
Kentucky cases in which lethal injection was claimed to be cruel and unusual ... 1 do not
know if Michael Wayne Richard will try to stay his execution for tonight over this issue
or in what court."

9. At 1:30 p.m. the Honorable Judge Cathy Cochran forwarded the members of the CCA,
including the General Cotmsel, Judge Keller, and the other judges, the internet link to the
Kentucky Supreme Court's unanimous decision in Baze.

10. All the members of the CCA, including the General Counsel, Judge Keller and the other
judges, were aware on September 25 of the USSC's decision that morning to grant
certiorari in Base and to Set the case for later argument. Members of the CCA anticipated
that Mr. Richard's counsel would likely make some type of filing with the CCA based on
Baze.

11. Mr. Richard was represented by lavvyers with the Texas Defender Services (IDS").
Soon after learning of the decision on September 25 to grant certiorari in Baze, TDS
began to work on a petition to present to the CCA requesting a stay based on the United
States constitutional issue presented in Baze, since Tea:as used the same method of lethal
injection as Kentucky.

12. In the early afternoon, Mr. Marty began drafting a proposed order for the Court in
anticipation of Mr. Richard's appeal based on Bare. The Honorable Judge Tom Price
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drafted a dissenting opinion in anticipation of Mr. Richard's appeal and circulated the
dissent to the other judges. •

•
13. At approximately 2:40 p.m., Mr. Marty sent an e-mail to all of the CCA judges, including

Judge Keller, with the subject line, "Michael 'Wayne Richard update." In the e-mail, Mr.
Marty informed the CCA judges that the Harris County District Attorney's Office had
just called and informed him that Mr. Richard's attorneys had called the Harris County
District Attorney's office and confirmed that they (Mr. Richard's lawyers) planned to file
a writ of prohibition and subsequent application on behalf of Mr. Richard based on the
issue in Baze for which certiorari had been granted that morning. Mr. Marty promised to
keep the judges informed and circulate a copy of any pleadings when he received them.

14. Judge Keller left her chaznbers at the CCA during the afternoon on September 25, 2007,
to meet a repairman at her horne. Judge Keller did not return to the CCA that day.

15. TDS had computer problems that they anticipated would prevent them from filing the
pleadings with the CCA by 5 p.m. At approximately 4:45 p.m., TDS called the clerk's
office of the CCA and requested that it accept their filing a few minutes late. The CCA
deputy clerk, Abel Acosta, told• TDS that the clerk's office closed at 5 p.m., but that he
would call Mr. Marty. He did so.

16. In response to Mr. Acosta's call, Mr. Marty immediately called Judge Keller at her home
and asked her whether the clerk's office could stay open past 5 p.m. I Judge Keller said
"no" and asked "Why?" Mr. Marty replied: "They wanted to file something, but they
were not ready." Judge Keller again said "no."

•
17. Based on Judge Keller's reply, Mr. Marty directed that Mr. Acosta not accept a filing

after 5:00 p.m. Mr. Acosta called TDS at approximately 4:48 p.m. and told them that the
clerk's office would close promptly at 5 p.m. A TDS paralegal told Mr. Acosta that she
would take the filing to the Court and drop it with a •security guard. Mr. Acosta replied
he did not know what good that . would do because no filing would be accepted after 5
p.m. TDS called back and asked if they could e-mail or fax something to the CCA. Mr.
Acosta told them that the decision had already been made not to accept a filing after 5
p.m. TDS called Mr. Acctsta shortly before 6:00 p.m. and told him that they were headed
to the Court to hand deliver the pleadinp on behalf of Mr. Richard. Mr. Acosta told TDS
not to bother, because no one was there to accept the filing.

18. At thc time of her telephone conversation with Mr. Marty, Judge Keller knew and
understood that (i) Mr. Marty's call was about Mr. Richard, (ii) Mr. Richard was
scheduled to be executed at 6 p.m. that evening (iii) certiorari had• been granted in Baze
that morning, (iv) a filing by Mr. Richard's lawyers based on the issue in Baze had been
anticipated, (v) Mr. Richard's lawyers wanted to file something with the CCA, (vi) Mr.
Richard's lawyers were not ready to file with the CCA by 5 p.m., and that (vii) Mr.
Richard's lawyers had requested that they be permitted. to file after 5 p.m. In addition,

' Mr. Marty recalb telling Judge Keller "they wanted the Court to stay open late," or "they want to hold the court
open." Judge Keller, however, claims that Mr. Marty referred to the clerk's office, not the Court, and that be asked
her the specific question of whether the cleric's office stayed open past 5 p.m.
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Judge Keller knew that it had been common in the past to receive late pleadings on
execution days after the clerk's office: dosed, and she knew that the Execution-day
Procedures called for the designated judge to remain available after hours to receive last-
minute communications regarding the scheduled execution. •

19. On September 25, 2007, Judge Keller also knew that she was not the designated judge in
charge of lvIr. Richard's scheduled execution. Further, she lmevv that Judge Johnson was •
the designated judge and that, under the CCA Execution-day Procedures, all
communications relating to the scheduled execution of Mr. Richard were required to be
first referred to Judge Johnson.

20. Although Judge Keller knew that the communication relayed to her by Mr. Marty related
to the scheduled execution, she disregarded the CCA's Execution-day Procedures. Her
response to Mr. Marty failed to direct that he relay the communication to the designated
judge, Judge Johnson, who was responsible for the handling of Mr. Richard's case and
who remained present at the court after 5:00 p.m,. to await any ffiings with the Court.
Instead, Judge Keller gave instructions to Mr. Marty that had the effect of dosing any
further access by Mr. Richard's lawyers with the CC,A concerning the effort to obtain a
stay of Mr. Richard's execution based on the legal issue for which the USSC had granted
certiorari that very day.

21. At approximately 5 p.m., Judge Keller called Mr. Marty from her home and asked him
whether Mr. Richard's lawyers had filed anything with the CCA.. Mr. Marty told Judge
Keller they had not.

22. Judge Keller did not refer Mr. Marty or his inquiries to Judge Johnson, the assigned
judge. Neither Judge Johnson nor the other judges who remained at the Court after 5
p.m. were aware that. Mr. Richard's lawyers had called to ask whether filings after 5 p.m.
could be accepted.

23. Mr. Richard was executed by the State of Texas by lethal injection at approximately 8:20
p.m. on September 25, 2007. •

24. The next morning, September 26, 2007, Judge Keller and the •other CCA judges met for
their weekly conference. At the end of the conference, several of the judges discussed
their surprise that Mr. Richard's lawyers had not filed anything with the CCA based on
Baze. Judge Cochran, who wasnot yet aware of Mr. Marty's communications with Judge
Keller the night before, posed a hypothetical in which someone called the clerk's office
before 5 o'clock, said they wanted to file something, but could not get it there before 5
p.m. Judge Cochran's position was that the CCA should allow the late filing. Judge
Keller simply responded, "The Clerk's office closes at 5 p.m.; it's not a policy, it's a
fact." Judge Keller did not disclose to .the other judges her commtmications with Mr.
Marty the night before, nor the fact that Mr. Richard's lawyers had called the CCA to ask
whether filings after 5 p.m. could be accepted.

25. Two days after Mr. Richard's execution, the USSC granted a stay in the Carlton Turner
execution, which was scheduled to take place in Texas on September 27, 2007. Mr.



Tamer had filed a motion for stay with the CCA, which was denied. Although the CCA
denied the motion for stay, Mr. 'Turner's filing with the CCA made him eligible to seek a
stay from the USSC. At approximately 10:00 p.m.. on the night of Mr. Turner's scheduled
execution, the USSC granted the stay. Mr. Turner's stay was based on the exact claim
that Mr. Richard was not able to present to the CCA on September 25, 2007.

26. On October 2, 2007, the CCA granted a stay in the Heriberto Chi execution, which was
scheduled at 6 p.m. on October 3, 2007. Mr. Chi's stay was based on the exact claim
that Mr. Richard was not able to present to the CCA on September 25, 2007:

27. Following the stay by the USSC in Baze at 9:00 a.m. on September 25, 2007, Mr.
Richard was the only person in the United States to be executed during the 6 months prior
to the USSCs April 2008 decision in Bare, after full briefing and oral argument, that
lethal injection was constitutional under the United States Constitution.

28. Journalists throughout Texas and the nation have weighed in on the Richard case, and the
response has been overwhelmingly negative.

• The Houston Chronicle begtm an editorial this way: "The events
of Sept. 25 have put a stain on Texas justice that can only be cleaned by
the removal of Chief Justice Sharon Keller ftom the Texas Court of
Criminal Appeals." The editorial went on, to describe Judge Keller's
actions as "legally inexcusable," "mind boggling," and a "miscarriage of
justice."

• Describing the event as "unconscionable," an editorial in the
Dallas Morning News concluded this way: "Hastenin,g the death of a man,
even a bad one, . because office pezsonnel couldn't be bothered to bend
bureaucratic procedure was a breathtakingly petty act and evinced a relish
for death that makes the blood of decent people run cold."

• An editorial in the Austin American Statesman said, "Keller's court
has consistently failed its duty to ensure the integrity of capital trials and
death sentences." Referring specifically to the Richard incident: "That
cold-hearted response drew international criticism of Keller and the
court." And, "it is abundantly clear that Keller and her court have been
more concerned with process than justice."

• The Waco newspaper said this:. "Sharon Keller, presiding judge of
the Texas Court of Criminal Appeals, shamed the state by deciding that 20
minutes of her time was more important that a last minute appeal for a
man on death row."

• The Fort Worth Star-Telegram noted that the Texas Court of
Criminal Appeals under Judge Keller had been "derided" and "scolded" in
the past. "But for sheer myopia, it's hard to top Keller's refusal to keep



the court open long enough to accept an emergency appeal from a Death
Row inmate about to be ccecuted."

• Michael Hall, writing for Teuts Monthly, said this: "When a
man's life is on the line — to say nothing of the U.S. Constitution — our top

• crirdinal judge should behaye like one: with prudence, fairness, and a calm
hand. It's time for Keller to go."	 .

• National reporters too have taken note of the controversy. Ralph
Blumenthal of the Now York nines, commented that Judge Keller, "is the
target of a rising national outcry after turning away that last appeal of a
death row inmate because the rushed filing was delayed past the court's 5
p.m. closing time." in USA Today, Kevin Johnson wrote about the
Richa•d case, desctibing the "frenzied, behind-the-scenes legal fight that
led to intense criticism of Texas courts and confusion about the actions of
the nation's highest court."

29. Judge Keller's current term in office expires in 2012.

30. At the time of this notice Judge Keller continues to perform judicial duties.

RELEVANT STANDARDS

1. Article 5, Section 1-a(6)A of the Texas Constitution provides, in relevant part, that any
justice or judge of the courts established by the Constitution or created by the Legislature
may be removed from office for "incompetence in performing the duties of office, willful
violation of the Cade of Judicial Conchict, or willful or persistent conduct that is clearly
inconsistent with the proper performance of his dutie:s or casts public discredit upon the
judiciary or administration of justice."

2. Article 1, Section 13 of the Texas Constitution, provides, in relevant part, that "All courts
shall be open, and every person for an injury done him, in his lands, goods, person or
reputation, shall have remedy by due course of law."	 •

3. Canon 2A of the Texas Code of Judicial Conduct requires that a judge shall comply with
the law and should act at all times in a manner that promotes public confidence in the
integrity and impartiality of the judiciary.

4. Cannon 3B(8) of the Texas Code of Judicial Conduct requires that a judge shall accord to
every person who has a legal interest in a proceeding, or that person's lawyer, the right to
be heard according to law.

CHARGE I

Judge Keller's willful and persistent failure to follow CCA's Execution-day Procedures on
September 25, 2007, constitutes willful or persistent conduct that is clearly inconsistent with the
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proper performance of her duties as Presiding Judge, in violation of the standards set forth in (i)
Article 5, Section 1-a(6)A of the Texas Constitution, (ii) Canon 2A of the Texas Code of Judicial
Conduct, (iii) Article 1, Section 13 of the Texas Constitution, and (iv) Cannon 3B(8) of the
Texas Code of Judicial Conduct.

CHARGE II

Judge Keller's willful and persistent failure to follow CCA's Execution-day Procedures on
September 25, 2007, constitutes willful or persistent conduct that, casts public discredit on the
judiciary or the administration of justice, in violation of the standards set forth in (i) Article 5,
Section 1-a(6)A of the Texas Constitution, (ii) Canon 2A of the Texas Code of Judicial Conduct,
(iii) Article 1, Section 13 of the Texas Constitution, and (iv) Cannon 3B(8) of the Texas Code of
Judicial Conduct.

CHARGE HI

Judge Keller's conduct on September 25, 2007, did not accord Mr. Richard access to
open courts or the right to be heard according to law. Judge Keller's conduct constitutes v.rillful
or persistent conduct that is clearly inconsistent with the pmper performance of her duties as
Presiding Judge, in violation of the standards set forth in (i) Article 5, Section 1-a(6)A of the
Texas Constitution, (ii) Canon 2A of the Texas Code of Judicial Conduct, (iii) Article 1, Section
13 of the Texas Constitution, and (iv) Cannon 3B(8) of the Texas Code of Judicial Conduct

CHARGE IV

Judge Keller's conduct on September 25, 2007, did not accord Mr. Richard access to
open courts or the right to be heard according to law. Keller's conduct constitutes willful or
persistent conduct that casts public discredit on the judiciary or the administration of justice, in
violation of the standards set forth in (i) Article 5, Section 1-11(6)A of the Texas Constitution, (ii)
Canon 2A of the Taos Code of Judicial Conduct, (iii) Article 1, Section 13 of the Texas
Constitution, and (iv) Cannon 3B(8) of the Texas Code of Judicial Conduct.

CHARGE V

Judge Kellees willful and persistent failure to follow CCA's Execution-day Procedures on
September 25, 2007, constitutes incompetence in the performance of duties of office, in violation
of the standards set forth in (i) Article 5, Section 1-a(6)A of the Texas Constitution, and (ii)
Canon 2A of the Texas Code of Judicial Conduct.

Judge Keller is hereby notified that she has the right to file a written answer to the
foregoing charges within fifteen (15) days after service of the Notice of Formal Proceedings
upon her. Judge Keller's answca-,i4iiiiiiiiiiiir3eirtiffibOshotild be forwarded or delivered to
the State Commission on Judicial Conduct, P.O. Box 12265, Austin, Texas 78711-2265.

Signed this  12,44E-day of February, 2009
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By:

EXAMENE.RS: •
Seam
Executive Director
Texas Bar No. 00787056

SPECIAL COUNSEL

John J. McKetta, III.
State Bar Number 13711500
Michelle Alcala
State Bar Number 24040403
GRAVES DOUGHERTY HEARON & MOODY, P.C.

401 Congress Avenue, Suite 2200
Austin, Texas 78701
(512)480-5716 Telephone
(512) 536-9916 Telecopier

v \A_

John J. McKetta

8



Appendix D



512 463 0973
	

SUPREME COURT OF TEX
	 04:15:15 p.m.	 04-09-2009

	
3 /3

IN THE SUPREME COURT OF TEXAS

Misc. Dockem=m=1.2*.a="t=71136 3

APPOINTMENT OF A SPECIAL MASTER REQUESTED
BY THE STATE COMMISSION ON JUDICIAL CONDUCT

Pursuant to the provisions of Texas Constitution, Article V, sec. l-a(6), (8), & (10), and
Rules for the Removal or Retirement of Judges 10(c)(2), the Supreme Court of Texas hereby
appoints the Honorable David Berchelmann, Jr., Judge of the 37th Judicial District Court of Bexar
County, Texas, as a Special Master to conduct a hearing concerning Judge No. 96, and to make a
report thereof to the Commission.

As ordered by the Supreme Court of Texas, in chambers,

With the Seal thereof affixed at the City
Of Austin, this 4 0.4lay of April, 2009.

grk-414_.
BLAKE A. HAWTHORNE, CLERK
SUPREME COURT OF TEXAS

Justice Nathan L. Hecht not sitting
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BEFORE THE

STATE COMMISSION ON JUDICIAL CONDUCT

INQUIRY CONCERNING A JUDGE,

No. 96

FILE STAMPED COPY
By ,e,Z"  Date 4

Clerk of the Comm/ slon
State Commission on Judicial Condtic

FIRST AMENDED NOTICE OF FORMAL PROCEEDINGS

TO THE HONORABLE SHARON KELLER, PRESIDING JUDGE OF THE TEXAS
COURT OF CRIMINAL APPEALS, AUSTIN, TRAVIS cowry, TEXAS:

Pursuant to Section 33.022 of the Texas Government Code and Rule 10 of the Procedural Rules
for the Removal or Retirement of Judges, as promulgated by the Texas Supreme Court, this
FIRST AMENDED NOTICE is hereby given to the Honorable Sharon Keller, Presiding Judge of
the Texas Court of Criminal Appeals, of the formal proceedings against her, based upon the
following:

FACTUAL ALLEGATIONS

At all times relevant hereto, the Honorable Judge Sharon Keller has been the Presiding
Judge of the Texas Court of Climinal Appeals ("CCA").

2. Judge Keller was elected to the CCA in 1994. In 2000 she was elected Presiding Judge,
and in 2006 she was re-elected for another six year term.

3. The CCA's Execution-day Procedures provide as follows:

A designated judge will be assigned to be in charge of each scheduled
execution....

All communications regarding the scheduled execution shall be first
referred to the assigned judge. The term "conununications" includes
pleadings, telephone calls, faxes, e-mails, and any other means of
communication with the Court. The assigned judge may call a special
conference or gather votes by telephone, e-mail, fax, or other form of
communication.

If the communication includes a request for stay of execution, the assigned
judge shall contact, by any reasonable means, the other members of the
court and request a vote on the motion to stay. Non-assigned judges will
provide to the assigned judge an a.dequate means of contact. "Reasonable



means" includes calling a special conference and contact by electronic
communication.

4. The CCA Execution-day Procedures were unwritten until November 2007, when they
were put in writing. Judge Keller has acicnowledged that these procedures were in effect
at all dates relevant to this proceeding and that she was familiar with them.

5.	 Texas Rule of Appellate Procedure 9.2 (a) provides as follows:

(a) With Whom. A document is filed in an appellate court by delivering it to:

(1) the clerk of the court in which the document is to be filed; or

(2) a justice or judge of that court who is willing to accept delivery. A
justice or judge who accepts delivery must note on the document the date
and time of delivery, which will be considered the time of filing, and
must promptly send it to the clerk.

6. Judge Keller has acknowledged that Rule 9.2(a) gives persons with a legal interest in a
proceedin' g the right to, be heard by the clerk or a judge as to the acceptance of a filing
after hours.

7 On September 25, 2007, Michael Wayne Richard was scheduled to be executed by the
State of Texas. All of the CCA judges, including Judge Keller, were aware that
September 25, 2007, was an execution date. Although, Judge Keller has testified
inconsistently whether she did or did not know that Mr. Richard was the person
scheduled to be executed that evening, she knew that a person was scheduled to be
executed at 6 p.m. that evening..

8. The designated judge in charge of Mr. Richard's execution was the Honorable Judge
Cheryl Johnson. Judge Johnson, CCA General Counsel Edward Marty, and several other
members of the Court intended to stay at the CCA after hours on September 25, 2007,
until word of the execution was received.

9. At approximately 9 a.m. on September 25, 2007, the United States Supreme Court
("USSC") announced that it would hear oral arguments in Baze v. Rees ("Betz?) to
consider whether the method of lethal injection execution in Kentucky constituted cruel
and unusual punishment.

10. At 11:12 a.m., Judge Keller received a copy of the Baze petition for certiorari, which the
United States Supreme Court had granted, and a copy of the Kentucky. Supreme Court
decision in Baze.

11. At 11:29 a.m. on September 25, 2007, Mr. Marty sent an e-mail to all of the CCA judges
with the subject line, "Execution Schedule." In the e-mail Mr. Marty informed the CCA
judges, including Judge Keller, that, "The Supreme Court has just granted cert on two
Kentucky cases in which lethal injection was claimed to be cruel and unusual . I do not
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know if Michael Wayne Richard will try to stay his execution for tonight over this issue
or in what court."

12. At 1:30 p.m. the Honorable Judge Cathy Cochran informed the members of the CCA,
including the General Counsel, Judge Keller, and the other judges, of an internet link to
the Kentucky Supreme Court's unanimous decision in Baze.

13. All the members of the CCA, including the General Counsel, Judge Keller and the other
judges, were aware on September 25 of the USSC's decision that morning to grant
certiorari in Baze and to set the case for later argument. Members of the CCA anticipated
that Mr. Richard's_counsel would likely make some type of filing with the CCA based on
Baze.

14. Mr. Richard was represented by lawyers with the Texas Defender Services ("TDS").
Soon after learning of the decision on September 25 to grant certiorari in Baze, TDS
began to work- on a filing to present to the CCA requesting a stay based on the United
States constitutional issue presented in Baze, since Texas used the same method of lethal
injection as Kentucky.

15. In the early afternoon, Mr. Marty began drafting a proposed order for the Court in
anticipation of Mr. Richard's filing based on Baze. The Honorable Judge Tom Price
drafted a dissenting opinion in the event Mr. Richard's request for stay was denied, and
circulated the dissent to the other judges.

16. At approximately 2:40 p.m., Mr. Marty sent an e-mail to all of the CCA judges, including
Judge Keller, with the subject line, "Michael Wayne Richard update." In the e-mail, Mr.
Marty informed the CCA judges that the Harris County District Attorney's Office had
just called and informed him that Mr. Richard's attorneys had called the Harris County
District Attorney's office and confirmed that they (Mr. Richard's lawyers) planned to file
a writ of prohibition and subsequent application on behalf of Mr. Richard based on the
issue in Baze for which certiorari had been granted that morning. Mr. Marty promised to
keep the judges informed and circulate a copy of any pleadings when he received them.

17. Judge Keller left her chambers at the CCA during the afternoon on September 25, 2007,
to meet a repairman at her home. Judge Keller did not return to the CCA that day.

18. TDS had computer problems that they anticipated would prevent them from filing with
the CCA by 5 p.m. At approximately 4:40 p.m., TDS called the clerk's office of the
CCA and requested their filing be accepted a few minutes late. The CCA depifty clerk,
Abel Acosta, told TDS that the clerk's office (or the Court) closed at 5 p.m., but that he
would call Mr. Marty. He did so.

19. In response to Mr. Acosta's call, Mr. Marty called Judge Keller at her home at about 4:45
p.m., looking for direction, and asked her whether the clerk's office (or the Court) could
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stay open past 5 p.m. 1 Judge Keller said "no" and asked "Why?" Mr. Marty replied:
"They wanted to file something, but they were not ready." Judge Keller again said "no."

20. Based on Judge Keller's reply, Mr. Marty told Mr. Acosta not to accept a filing after 5:00
p.m. Mr. Acosta called TDS at approximately 4:48 p.m. and told them that the clerk's
office (or the Court) would close promptly at 5 p.m. A TDS paralegal told Mr. Acosta
that she would take the filing to the Court and drop it with a security guard. Mr. Acosta
replied he did not know what good that would do because no filing would be accepted
after 5 p.m. TDS called back and asked if they could e-mail the filing to the CCA. Mr.
Acosta told them that the decision had already been made not to accept a filing after 5
p.m. TDS called Mr. Acosta shortly before 6:00 p.m. and told him that they were headed
to the Court to hand deliver the filing on behalf of Mr. Richard. Mr. Acosta told TDS not
to bother, because no one was there to accept the filing.

21. At approximately 4:59 p.m., Judge Keller called Mr. Marty from her home and asked him
whether the lawyers had filed anything with the CCA concerning the scheduled
execution. Mr. Marty told Judge Keller they had not.

22. Judge Keller did not refer Mr. Marty or his inquiries to Judge Johnson, the assigned
judge. Neither Judge Johnson nor the other judges who remained at the Court after 5
p.m. were aware that Mr. Richard's lawyers had called to ask whether filings after 5 p.m.
could be accepted.

23. Mr. Richard was executed by the State of Texas by lethal injection at approximately 8:20
p.m. on September 25, 2007.

24. At the time of her telephone conversations with Mr. Marty, Judge Keller knew and
understood that (i) Mr. Marty's call was about the execution that was scheduled that
evening, (ii) the execution was scheduled to occur at 6 p.m. that evening, (iii) certiorari
had been granted in Baze that morning, (iv) a filing to prevent the execution based on the
issue in Baze was likely to occur, (v) lawyers for the person scheduled to be executed
wanted to file something with the CCA, (vi) the lawyers were not ready to file with the
CCA by 5 p.m., and that (vii.) the lawyers had requested that they be pennitted to file
after 5 p.m. In addition, Judge Keller lcnew that it had been common in the past to
receive late filings on execution days after the clerk's office closed, and she knew that the
Execution-day Procedures called for the designated judge to remain available after hours
to receive last-minute communications regarding the scheduled execution.

25. On September 25, 2007, Judge Keller also knew that she was not the designated judge in
charge of that evening's scheduled execution. Further, she knew that a specific judge
was the designated judge and that, under the CCA Execution-day Procedures, all
communications relating to the scheduled execution that evening were required to be first
referred to the designated judge.

I Mr. Marty recalls telling Judge Keller "they wanted the Court to stay open late;" or "they want to hold the court
open." Judge Keller, however, claims that Mr. Marty referred to the clerk's office, not the Court, and that he asked
her the specific question of whether the clerk's office stayed open past 5 p.m.



26. Although Judge Keller knew that the communications relayed to her by Mr. Marty related
to the scheduled execution, she disregarded the CCA's Execution-day Procedures. Her
response to Mr. Marty failed to direct that he relay the communication to the designated
judge, Judge Johnson, who was responsible for the handling of Mr. Richard's case and
who remained present at the court after 5:00 p.m. to await any filings with the Court.
Instead, Judge Keller gave instructions to Mr. Marty that had the effect of closing any
further access by Mr. Richard's lawyers with the CCA concerning the effort to obtain a
stay of Mr. Richard's execution based on the legal issue for which the USSC had granted
certiorari that very day.

27. The next morning, September 26, 2007, Judge Keller and the other CCA judges met for a
conference. At the end of the conference, several of the judges discussed their surprise
that Mr. Richard's lawyers had not filed anything with the CCA based on Baze. Judge
Cochran, who was not yet aware of Mr. Marty's communications with Judge Keller the
night before, posed a hypothetical in which someone called the clerk's office before 5
o'clock, said they wanted to file something, but could not get it there before 5 p.m. Judge
Cochran's position was that the CCA should allow the late filing. Judge Keller simply
responded, "The Clerk's office closes at 5 p.m.; it's not a policy, it's a fact." Judge
Keller did not disclose to the other judges her communications with Mr. Marty the night
before, nor the fact that Mr. Richard's lawyers had called the CCA to ask whether filings
after 5 p.m. could be accepted.

28. Two days after Mr. Richard's execution, the USSC granted a stay in the Carlton Turner
execution, which was scheduled to take place in Texas on September 27, 2007. Mr.
Turner had filed a motion for stay with the CCA, which was denied. Although the CCA
denied the motion for stay, Mr. Turner's filing with the CCA made him eligible to seek a
stay from the USSC. At approximately 10:00 p.m. on the night of Mr. Turner's scheduled
execution, the USSC granted the stay. Mr. Tumer's stay was based on the exact claim
that Mr. Richard was not able to present to the CCA on September 25, 2007.

29. On October 2, 2007, the CCA granted a stay in the Heriberto Chi execution, which was
scheduled at 6 p.m. on October 3, 2007. Mr. Chi's stay was based on the exact claim
that Mr. Richard was not able to present to the CCA on September 25, 2007.

30. Following the stay by the USSC in Baze at 9:00 a.m. on September 25, 2007, Mr.
Richard was the only person in the United States to be executed during the 6 months prior
to the USSC's April 2008 decision in Baze, after full briefing and oral argument, that
lethal injection was constitutional under the United States Constitution.

31. Journalists throughout Texas and the nation have weighed in on the Richard case, and the
response has been overwhelmingly negative. Examples include:

• The Houston Chronicle began an editorial this way: "The events
of Sept. 25 have put a stain on Texas justice that can only be cleaned by
the removal of Chief Justice Sharon Keller from the Texas Court of
Criminal Appeals." The editorial went on to describe Judge Keller's
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actions as "legally inexcusable," "mind boggling," and a "miscarriage of
justice."

• Describing the event as "unconscionable," an editorial in the
Dallas Morning News concluded this way: "Hastening the death of a man,
even a bad one, because office personnel couldn't be bothered to bend
bureaucratic procedure was a breathtakingly petty act and evinced a relish
for death that makes the blood of decent people run cold."

• An editorial in the Austin American Statesman said, "Keller's court
has consistently failed its duty to ensure the integrity of capital trials and
death sentences." Referring specifically to the Richard incident: "That
cold-hearted response drew international criticism of Keller and the
court." And, "it is abundantly clear that Keller and her court have been
more concemed with process than justice."

• The Waco newspaper said this: "Sharon Keller, presiding judge of
the Texas Court of Criminal Appeals, shamed the state by deciding that 20
minutes of her time was more important that a last minute appeal for a
man on death row."

• The Fort Worth Star-Telegram noted that the Texa.s Court of
Criminal Appeals under Judge Keller had been "derided" and "scolded" in
the past. "But for sheer myopia, it's hard to top Keller's refusal to keep
the court open long enough to accept an emergency appeal from a Death
Row inmate about to be executed."

• Michael Hall, writing for Texas Monthly, sthd this: "When a
man's life is on the line — to say nothing of the U.S. Constitution — our top
criminal judge should behave like one: with prudence, fairness, and a calm
hand. It's time for Keller to go."

• National reporters too have taken note of the controversy. Ralph
Blumenthal of the New York Times, commented that Judge Keller, "is the
target of a rising national outcry after turning away that last appeal of a
death row inmate because the rushed filing was delayed past the court's 5
p.m. closing time." In USA Today, Kevin Johnson wrote about the
Richard case, describing the "frenzied, behind-the-scenes legal fight that
led to intense criticism of Texas courts and confusion about the actions of
the nation's highest court."

32. Judge Keller's current tenn in office expires in 2012.

33. At the time of this notice Judge Keller continues to perform judicial duties.
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RELEVANT STANDARDS

1. Article 5, Section 1-a(6)A of the Texas Constitution provides, in relevant part, that any
justice or judge of the courts established by the Constitution or created by the Legislature
may be removed from office for "incompetence in performing the duties of office, willful
violation of the Code of Judicial Conduct, or willful or persistent conduct that is clearly
inconsistent with the proper performance of his duties or casts public discredit upon the
judiciary or administration of justice."

2	 Section 33.001(b) of the Texas Government Code defines "willful or persistent conduct
that is clearly inconsistent with the proper perfoimance of a judge's duties" as, among
other things: "(1) willful, persistent, and unjustifiable failure to timely execute the
business of the court, considering the quantity and complexity of the business; (2) willful
violation of a provision of the Texas penal statutes or the Code of Judicial Conduct; (3)
persistent or willful violation of the rules promulgated by the supreme court; (4)
incompetence in the performance of the duties of the office; . . . "

3. Article 1, Section 13 of the Texas Constitution, provides, in relevant part, that "All courts
shall be open, and every person for, an injury done him, in his lands, goods, person or
reputation, shall have remedy by due course of law."

4. Canon 2A of the Texas Code of Judicial Conduct requires that a judge shall comply with
the law and should act at all times in a manner that promotes public confidence in the
integrity and impartiality of the judiciary.

5. Cannon 3B(8) of the Texas Code of Judicial Conduct requires that a judge shall accord to
every person who has a legal interest in a proceeding, or that person's lawyer, the right to
be heard according to law. . . . A judge shall require compliance with this subsection by
court personnel subject to the judge's direction and control.

6. Canon 3C(1) of the Texas Code of Judicial Conduct requires that a judge should
diligently and promptly discharge the judge's administrative responsibilities without bias
or prejudice and maintain professional competence in judicial administration, and should
cooperate with other judges and court officials in the administration of court business.

7. Canon 3C(2) of the Texas Code of Judicial Conduct requires that a judge should require
staff, court officials and others subject to the judge's direction and control to observe the
standards of fidelity and diligence that apply to the judge and to refrain from manifesting
bias or prejudice in the performance of their official duties.



CHARGE I

Judge Keller's failure to follow CCA's Execution-day Procedures on September 25, 2007,
and failure to require or assure compliance by the CCA General Counsel and clerk staff with
respect to Mr. Richard's right to be heard, constitutes willful or persistent conduct that is clearly
inconsistent with the proper performance of her duties as a judge of the CCA and as the
Presiding Judge, in violation of the standards set forth in (i) Article 5, Section 1-a(6)A of the
Texas Constitution, (ii) 33.001(b) of the Texas Government Code, (iii) Article 1, Section 13 of
the Texas Constitution, (iv) Canon 2A of the Texas Code of Judicial Conduct, (v) Carmon 3B(8)
of the Texas Code of Judicial Conduct, (vi) Cannon 3C(1) of the Texas Code of Judicial
Conduct, and (vii) Cannon 3C(2) of the Texas Code of Judicial Conduct.

CHARGE II

Judge Keller's failure to follow CCA's Execution-day Procedures on September 25,
2007, and failure to require or assure compliance by the CCA General Counsel and clerk staff
with respect to Mr. Richard's right to be heard, constitutes willful or persistent conduct that casts
public discredit on the judiciary or the administration of justice, in violation of the standards set
forth in (i) Article 5, Section 1-a(6)A of the Texas Constitution, (ii) 33.001(b) of the Texas
Government Code, (iii) Article I, Section 13 of the Texas Constitution, (iv) Canon 2A of the
Texas Code of Judicial Conduct, (v) Cannon 3B(8) of the Texas Code of Judicial Conduct, (vi)
Cannon 3C(1) of the Texas Code of Judicial Conduct, and (vii) Cannon 3C(2) of the Texas Code
of Judicial Conduct.

CHARGE HI

Judge Keller's conduct on September 25, 2007, did not accord Mr. Richard access to
open courts or the right to. be heard according to law. Judge Keller's conduct constitutes willful
or persistent conduct that is clearly inconsistent with the proper performance of her duties as a
judge of the CCA and as the Presiding Judge, in violation of the standards set forth in (i) Article
5, Section 1-a(6)A of the Texas Constitution, (ii) 33.001(b) of the Texas Govenunent Code, (iii)
Article 1, Section 13 of the Texas Constitution, (iv) Canon 2A of the Texas Code of Judicial
Conduct, (v) Cannon 3B(8) of the Texas Code of Judicial Conduct, (vi) Cannon 3C(1) of the
Texas Code of Judicial Conduct, and (vii) Cannon 3C(2) of the Texas Code of Judicial Conduct.

CHARGE IV

Judge Keller's conduct on September 25, 2007, did not accord Mr. Richard access to
open courts or the right to be heard according to law. Keller's conduct constitutes willful or
persistent conduct that casts public discredit on the judiciary or the administration of justice, in
violation of the standards set forth in (i) Article 5, Section 1-a(6)A of the Texas Constitution, (ii)
33.001(b) of the Texas Government Code, (iii) Article 1, Section 13 of the Texas Constitution,
(iv) Canon 2A of the Texas Code of Judicial Conduct, (v) Cannon 3B(8) of the Texas Code of
Judicial Conduct, (vi) Cannon 3C(1) of the Texas Code of Judicial Conduct, and (vii) Cannon
3C(2) of the Texas Code of Judicial Conduct.
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CHARGE V

Judge Keller's failure to follow CCA's Execution-day Procedures on September 25, 2007,
and failure to require or assure compliance by the CCA General Counsel and clerk staff with
respect to Mr. Richard's right to be heard, constitutes incompetence in the performance of duties
of office, in violation of the standards set forth in (i) Article 5, Section 1-a(6)A of the Texas
Constitution, (ii) 33.001(b) of the Texas Government Code, (iii) Canon 2A of the Texas Code of
Judicial Conduct, (iv) Cannon 3C(1) of the Texas Code of Judicial Conduct, and (v) Cannon
3C(2) of the Texas Code of Judicial Conduct

Signed this  ,
	

day of June, 2009

EXAMINERS:
Seana Willing
Executive Director
Texas Bar No. 00787056

SPECIAL COUNSEL

John J. McKetta,
State Bar Number 13711500
Michelle Alcala
State Bar Number 24040403
GRAVES DOUGHERTY HEARON & MOODY, P.C.
401 Congress Avenue, Suite 2200
Austin, Texas 78701
(512) 480-5716 Telephone
(512) 536-9916 Telecopier

By: 

	

	
Jo J. McKetta III



CERTIFICATE OF SERVICE

I hereby certify that a true and correct copy of the foregoing was served on this 15 th day
of June, 2009, via electronic mail, facsimile transmission and U.S. certified mail, return receipt
requested, on the following:

Mr. Charles "Chip" Babcock
J ►CKSON WAL10ER, LLP
1401 McKinney Street, Suite 1900
Houston, Texas 77010

John J. McKetta, III
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BEFORE THE STATE COMMISION ON JUDICIAL CONDUCT

IN RE:	 §	 INQUIRY CONCERNIN_G
HONORABLE SHARON KELLER	 JUDGE, NO. 96 FILE STAMPED COPY
PRESIDING JUDGE Or' THE	 By	 Date
TEXAS COURT OF CRI/vIINAL 	 §
APPEALS	 Slate Commission on Judicial Conduci

Cried( of the Co mis ion

SPECIAL MASTER'S FINDINGS OF FACT

On Septerabe.r 25, 2007, the Texas criminal justice system suffered several

lapses of communication at various levels—and in particular, at both the Texas

Court of Criminal Appeals rTCC.A*) and the Texas Defender Service ("IDS.). The

Examiner for the Commissionon Judicial Conduct (the Twamhaerl filed five

charges against TCCA Presiding judge Sharon Keller Mudge Wee) stetruning from

the events of that day.1 Boththe TDSandllidgeKeller point fingers ateadi other,

claiming that the other caused the execution of MichaetWayne Rieharcl rilichard")

that evening, even though,.earlier in the `day, the Supreme Court had indicated that it

I Charge I states, •-judgp keitees Willfutand persistent failure tO. fond* CCAts Esectrtioiklay
Procedures on September 'ZS, 2007, conatitotesletliful or petsistezit Otindtictthat is clearly'
incoatitttott With:the proper performance of her duties ,nr Presiding:Judge— ." :Charge If
provides,. intigettelleest*illtid andpersiatent failure:to fellow CCO,Eseqatton-day
Procedures on September 24;2007, constinites MIMI or perSistenit conduct that casts
public discredft on the fudiciary or theadministratiowofjustice–..." In Charge 114 the
Examineraileges, "judge Keller's •condUtt Ott September 25, 20tr, didnotatcord
Richard accei* to open ,coortS or the right to be heard accOrdhig to law,; Juclogeller's
coridOct CoOstituteetvIllthior per*teot:conduct:that isCiearly inconsistent with the proper
perfonrrance.of her duties as Preslclingludge	 Charge IV:states,ludge Keller's.condtict
o ► September25„ '2007; didnot accord Mit'Rithard access: to Openomitts titeritdit to be •
heard : eat:in:Hog to law. XelleeitOOduCt conStitutes	 perititenteonduct t ►at casts
publit df.Scrittlit Onthejiidiciaiyor the administration ofiustice......" 	 V
provides, "judge Xelie.es wilifniandperaistiant ,lbilure tofollow
procedumson September 25,2007;:constitutesincoinpeteitetia the performance of dutieS

„	 titbit In the :Charget that judge!Kelleratted'In,eiblition Of the
Standards set forth . in (I) Artitle:5, Section .14(0)A of the TexarConstituthlti,M CanOhzA
of the Tates Code. of jtidicial •Centhict, 	Article 1, .Section13 :of the 'Texas; Constinition,,
and Ov) Cannon.313(8) of the: Tops Ccideof judicial Conduct.'



wanted to review the constitutionality of execution by lethal injection. Ultimately,

the TDS never presented a lethal injection challenge to the TCCA. VVhat is clear is

that all sides are at fault for these communication failures. What is alse clear is that

although judge Keller's Conduct on that day was not exemplam she did not•e.ngage

in conduct so egregious that she Should be removed from office. Indeed, although

Judge Keller's actions did not help the situation, the majority ofthe.problems

involving the Richard executio ► were the responsibility of the TDS,

A Texas jury convicted Richard of capital murder stemming from anincident

that occurred on August IS, 1986. He was sentenced to death and went through the

state and federal appeals processes. After exhausting his then-available appeal*, he

was scheduled for execution on September 25, 2007.

The execution was:scheduled to occur arwthne after 6:00 p.m. Thatmorning,

the Unitd States Supreme Court announced that it would hear a. cast.called

Rees, whith raised the issue of whetherKentucky's three-drugprotocol .for lethal

thiecticro 'violated the Eighth Amendment's prohibition, against mei and unusual

punishment Texas uses the sante three-drug proizco4 accordingly,. the deciskre in

Hate .vvould impact Texas's-death-penalty procedure.

VVith the benefit of 20/20 hindsight, we .now know that the Supreme Court

stayed all executions in.the United States besides .Richard's 	 resolved Razeon

Aptil'16, 2008. See Bare v. Rces, 553IJ,S. 35 (2008). However,. OIL the morning the

Court announced that it would hear Rant the legal community did not fully

appreciate . the impact the decision to review Kentucky's death penalty protedure



would have on all other executions in the United States. The 	 whirk

represented Richard, thus had only afew hours to seek a stay of Richard's execution

based on the Supreme Court's decision that ►orning.

Because the TDS would likely ask the Supreme COUlt to stay Ridtard's

execution pursuant to the Court's decision to hear the lethal injecti ►n case

(assuming the lower courts did not first grant a stay), it had to dos° throttgh a writ

of habeas corpus. To present a habeas claim to the Supreme Court, a litigant must

exhaust all possible state remedies. That is, the Supreme Courtwill not consider a

habeas claim—even In a death penalty case—unless the State courts first pass upon

the 'MI& See 28 U.S.C. § 2254. This procedural mechanism Is	 knownamong

death penalty lawyers. Accordingly, before the 'United States SuprenteCourt would

even consider whether to stay Richard's execution based on its deciSion to hear

Baze, Richard had to exhaust that argumentbefore the Texas courts. That ts, he had

to present a lethal injection argument to the TCCA. Onl.y-after the Tccit rejected the

claim would he be able to seek relief from the Supreme Court. Thus, his lawyer's

failure to raise the lethal injection argument to the TCCA doomed his ability to

successfUlly ask the Supreme Court to stay his execution.2

At around 9:00 am. central tim	 me on the orels of September 28, 2007,-the

Supreme Court announced that it would review Haze. At approximately 11:40 am,

TDS lawyers—including David .Dow ("Dow", .Greg Wiercloch ("Wierciochl, and

2 Indeed, the 'IDS eventually su.bmitted its lethelfnjectim claim to the 54prente tourt, but
the 'Court denied the request fOr a stay without comment

3.



Alma Lagarda ("Lagarda")—participated in a conference call, durirtg which they first

discussed the Supreme Coures decision that morning. These lawyers were working

in TDS's Houston office. After the call, Dow, a professor of law at the University of

Houston and TDS'S Litigation Director, instructed Lagarda, a junior attorney,to draft

a writ of prohibition, a motion for leave to file the writ, a successor applicationfor a

writ of habe.as corpus, and a motion to stay the ercecution, basedon the Supreme

Court's decision to review Kenticky's lethal injection pmcedure. Dow and

Wiercioch continued to focus on an Atktns dein they planned to raise, challenging

Richard's execution based on mental retardation. Dow atbnftted that he believed

the Atkins CiaiTtl was a more effective ve,hicle for obtainirtg a stay of eiecution,

especially because the Supreme Court had never before entered the fray of

considering the constitutionality of lethal injection,

Around 3:30, Lagarda compleftd herdraft of the petition- for a wrft of

pmhibition and sent it to Dow, and he began to revise it. She had not yet started

working on the other filings, Dow returned the petition fär a writ of prohibition.to

Lagar& at 4;00, and she completedthe docoment by 445. Meanwhile, Wiercioch

was working on theAtkins claim, and he fileda motionwfth the United States

Supreme Court. He thenoffered to assist on the lethal injection claim. The TDS did

not complete the lethal injection pleadings until after 5:0Q, when the TCCA's clerk's

offke closes.

There is a dispute among the parties . regarding whether the TDS, was

embarking on the correct strategy to raise the lethal injection ariprment to the TCCA.

The Tps asserts that ft was preparing the proper motions, while judge Keller



contends that there were easier .vehiclesttyraise.a lethal injection 0414:whether

there were better .arenues . tepursuethis .clainx. however, is largely'IrreleVantglyen

the TDS"s other mistakes.,that day. The mechanism :the:TDS plantled ttr tisete,-raise

this argumerit also had no impact on Judge ICeller's decisions 3n thismetter.

IlL.

just because the TDS did not have its lethal injection riooareatty by 5::QQ.

did .not mean, that it was absolutely foreckised fren ► ming thereat all. The TDS

simply had to ilnd the correct Way* file the clecureents The OW:104010m. is

viiltether the TDS adequately phrsued the preperavendest0:110$00010:1***tgs

theTCCA, and whether judgelCelier acted reasonably in directing the TCCA's staff as

to what to tell the. TDSafter.it incp.dt$ if It:04K ftl*Otnethltig: riatt $010.

At 4t3S: On :September 25,.2007,..Dorindeltindy s Fox (Toe), aparaiegalin

TDS'S Austin. Office whe WaS ate clettoeS appointment .404 oule, retehro.a.phme

call. from Melista."14e Waters ("Weters"), andther. TDS AuStin.Paralegat Waters

relayed to FOX that Dew told Waters that the'lzsijiahtiedt*filea.tootiOn with the

recx: but that it was net yet ready. Waters asked Fcbt to caltAbel ACOita rAcosta")►

a &pay clerk at the . TCC.A. • FMt kneW Acosta from previeus interactions ► ith .hitn,

At 4:40iFtik tallOtTA40ita •04(1,60100edtha(th# TCCA Would be Ming

semething in the githard :caSe,:bitt that she did net think It wePki be ready by 5:00,

when .theTCCA'S clerlet..effiee. cleSed, :AcoSte:soid:thitt.heite0ed ta chedtiotti

soitieetie .to find oi# if itviietild peSsilile for : the.TDSte.fitei*gthing in the

clerk's office after 5:0Q. Acosta hid accepted "late" flung in the . past btit in doing so



he had, simply taken the papers after-5:00 and livened until the nextdaytestatriri

them—sOniething that of course was not possiblein the Rithard:case..:

Acosta then called Edward. Marty ("Martf),.theTCCA:GeneratteunSel.

Marty, in turn, called judge ;Keller, Who .was :at home but was accessible. Althet:tgh

the parties dispute : the precise words judge Keller used and totattly what ShelOs

trying: to convey,- the :gistis that juclge Keller tOld ..Marty that the.T.CC.4:1001d=rnit be'

able to formally file any documents past 5:00. judge Keller and Martyltioth Wert

that.jUdge Keller was referring to .whethertlie. clerk's - 	'Sod net'the TC,Cdt .a.S a

whole, could stay open. past 5:00, to whichshetWice replied "...no." ThtiFotarnitter

contends that. judge Keller in essence was saying that the "tourti n asHopposetto

merely the clerk's Office, would dose :at 5i00: regardless of tlie :MS.att.eMOt tO.file

somethingin the Richard case. :Marty then called AtOsto,, relaying:the litfOrntation

thatthe clerk's office (or the court) , WO4 cloSe :ut:4;00. 40Ost*: .calledfot: Statft."1 -

was told totell you that:we . titisgts:ao:si It urrOlear Whethethe yias referring' to

the derk's .Office -Or thetourt.: Mcist okely,.neither he tiOr anyone:4Se ditriogthese

commimications viaS .nudcing:4 prease distinctiOnbetween thettve,

Uprni : learniog thisliev0,,FOx	 T.D41.#0.4tOO oftite444:COOlte*ith

Lagarda. At .4:59, :Judge Keller Called max.ty,Askog who:bertha TDsho:fito

anythhig Marty told: her that 4 baci. not At 5:07;:Watersitheother-115::rioalegai,

called Acosta, seeking to confirm that the TCCA*ould not accept any lite

Waters claintsthat she mentiened tbe TDS:'S alleged computer probleint in

preparing the documents-during this conversation; Acosta does nOtremember

:learning this-hi:Air/nation frO ► eitber WAtm:or Fox. WatersalsOUSked* the Tps



could email or fax the documents; Acosta responded no. Acosta reiterated that the

clerk's office (or the court) closed at 5:00.

At 5:56, Fox called Acosta, telling him that the TDS had the filing ready and

asldng how she should proceed. ACOSta bald her not to bother comingoverto the

court, as the clerk's office (or the court)'wa.s closed. Fox a.sked whether she could

leave it With a security guard at the courthouse. Acosta eXplahred thatthe guard

would not be able to file the document. At that point, Fox believed that she had

explored all avenues for filing the lethal injection papers► and she did not attempt to

file themin any other way. Importantly,no TDSlawyms were invOivect in &waking

with the TCCA staff or attempting to file the docureents. This ;highlights one of the

TDS's vital mistakes: it should have had its, lawyers-411e licensed experts in the

organization with experience in last-minute death-penahy appeala--verify the

information from the TCCA and tryto.find other waps to file the papers.

IV.

On September 25, 2007, the Tcut did not have written proceduies for

execution days, but ithad an *oral tradition" on how to proceed. That oral tradition

provided that all communications from any lawyers to the nu on the day of a

scheduled execution were to be made to the aSsigned judge for that execution. That

is, for everyschichded execution, the TCCA's General Counsel would assign one of

the judges (based on a rotating schedule) t. ► receive all communications regarding

that case on the executi• day and to coordinate the court's response. The purpose

of this rule was to ensure that one judge was the point person for anything related



to the case. The public, however, was not aware of which judgse was the assigned

judge for any particular death penalty case.

For the Richani matter, Ed Marty, the General Counsel, assigned Judge Cheryl

Johnson as the assigned judge. Thus, Judge Johnson should have received a

communications regarding the Richcarl case on September 25, 2007. Although. this

oral tradition was not a court or statutory rule, the TCCA Judges knew that there

was an assigned judge for every death penalty can, and they knew that Judge

Johnson was the assigned judge for the Richard matter. They therefore understood

that all communications regardhig the scheduled tOrecution should have been

directed to Judge Johnson. After the events in the Richarti case became, widely

known, the TCCA reduced the execution day Procedures to written rules for the

Court

The TCCA's staff also knew of this . oral traditiOn. indeed„Marty,as the

General.Counsel, was the person who named Judge Jo/mon the itssigned Indge.

Thus, when he received the phone call fr ►nt Acosta explaining that . the *MS was

requesting more time to file aleihal injection claim, he should haverOirred the

question to Judge JOhnson, notJudgeKoller.3 Judge Keller also should have told

Marty referthe TM's cali tO Judge Johnson instead of answering it heraelf.

But Judge Keller had a reason to answer then:15's question. She construed

its inquiry as a request to keep the clerk's office open-after 5:00 (aToppeseci to the

court as a whole). Under Tex Gov't Code . 658.005 (a), *Normal office hours of a state

3 It IS unclear whether Acosta knew of the nrai tradition reprdina execution day
communications, but he too ,silould have referred the question to judge Johnson.



agency are fi-orn 8 a.m. to 5 p.m., Monday through Friday; but Under sUbsectiOn

If a chief admini.strator of a state agency considertft necessary or advisable, °fates

also may be kept open during other hours and on other days.* judge'Keller„.as the

Presiding judge and chief administrator of the TCCA (a state agency), therefore

could decide to keep the clerk's office open past 5:00 p.m. If the TDS was &Wog for

the clerk's office to stay open past 5:00, then Judge Keller was the onlyperson who

could approve or deny that request

This explanation does not.fullyabsohre judge. Killer for Ming to refer the

TDS's request to judge ,johnson. Butit ,does sutgeat that her actions'were-nOt

nefarious or a purposefid attempt to circumvent the TCCA's exetation.day

procedures. Indeed, she argues that she chose not to keep the derlei offte open

because she did not want to require the cleries . office staff tOttay late, especially

given that, as discussed below, there were other Ways for the TDS to file its mntion.

The TCCA had never kept the clerk's office open past 3:00 on an execution day.

Further, there is simply no evidence that by saying "no" twice, judge Keller was

indicating to Marty that the entire court should close at 5: OA nor did she have the

power to dote the court or acceas to a11 judges. Under the Tem Government Code,

she refused what she deemed to be. a request to keep the tlerles office open beyond

its, statutety dosing time Alt.hough Judge Keller 'might have exhihited poor

judginent itimaldng this dedsion,:, it was 'within her sole ditcretion. Further,

although site certainly Mdlibited poor judgment in not reminding MartY of the

TCC.A's execution day procedure and in failing to notify judge Johnsen of the TDS's



communication, this inaction does -not rLse to the level of willful or purposeful

incompetence.

As noted above, judge Keller could not shut off all eiccess to the TCCA Judge's.

Texas Rule of Appellate Procedure 9:42(a) prOvides,

With Whom. A document is ffied in an appellate cottrt by deftering it to:

(1) the clerk of the court in which the document Is to be Med; or

(2) a justice or judge of that court who b willing to accept delivery. A
Justice or judge who accepts delivery must note on the document the
date and time of delivery, which will be considered the time of filing,
and must promptly send It to the clerk.

Thus, there were Lwo ways for the TDS to file its lethal injection elahn with the

TCCA. It could have submitted its motion to the derk's office—an option that was

110 longer available after judge Keller chose not to keep the dews office open past

5:00. But it also could have sought in And a Judge of the coUrt that would accept the

filing. Judge Johnson explicitly stated that she WoUld have 'accepted ,a Ming from the

TDS, even after 5:00.4 judge Johnson's chamber's phone number, much hhe the

4 The parthLt inthis: case disagree vehementiy: regarding WhetherMartyttddhidgejohiison.
aboilt the TD.S's .request tO file a pleadint aft.er 4:00. tios dispute tenteriarairadahallway.
meeting between. Judge johnspitand JudgesVontackand Price athround 5l .40 that
afternoon. jlidge. Johnson . stated that the three jUdges were expressing theirstirprise that
Richard . had notified anything to Challenge Texas's use of iethal injecdOn given the . Supreme
Cotirt's decisk► i in Bine earlier thatday, Atcordiiigui .judgeftliuiscin, •Marty.WaS Standing
nearby and was listening to the tonversatiou, but he did not say anything or notify the
judges that the . 111S . had,Oailed the court ibut:that hulge Oiler	 refusedtheir request to.
stay open lite. Judge Xelle.rpositsthat it WOUkli be implausible. for Marty to otind only a few
feet away frnin' the judges and rennin silent, in essence eavesdropping. Whether this
Otcurred, hO ►ever,. ts largely irreieVant.tn.the kifted against jUdge:.Kelter. EVer
If :Marty hid StOod there quietly listening tOtheituiget :his-actions : have nothing to dti With,
whether judge Keller was reseeibihie:fOr the 'IPS.'s failure to present the lethal injection

Furtheri:aSSuming Marty told thejudges. that the TBS.' had sought tuftlesomething
latebuttluit judge Keller had refused;ththiS likely Wolild not hatre changed-anything; Jtidge:
jOhnsdriddes not Suggest that sbe Would have Infliatively reathed.olit TO titc .TD • tO. telt ft
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phone numbers of the other Tca judge.s and the General Counsel, is in the Austin

phone book. Accordingly, had the TDS simply called the chambers of each TCCA

judge, it would have feund a judge who would accept the filing.after 500.

Additionally; it Is not as lithe TDS's lawyers were unaware of Rule 9.2 (a),(2).

They "mew that the previous General Counsel, Rick Wetzel (Wetzer), had a policy

of acce.pting filings after 500 in death penalty cases. They also had wedced on the

Rivera case in August 2003,.in which they had presented a late pleading to Wetzel

on the day of the scheduletexecudott Further,as experiented death Oenalty

appellate lawyers, the Pros counsel shoidd have known of the wayt in whkirthey

could file last-minute documents: .1t is not up to the condor its staff •tn tell the TDS

how to present its filings. The TDS, however, did not even have its •lawyers

communicate with the TCCA as it sought to determine how to file the lethal injedion

papers. Dow and Wiercioch instead relied on the TDS's paralegals to Communicate

with Acosta. This was a crucial mistake; had they themselves called Marty or any of

the TCCAJutiges, they likely would have been able to present the lethatinjection

claim. Their error doesnot implicate Judge Keller.

Judge Keller certahilY did not exhibit a model Of open communitation. , She

should have been more forthcoming with Marty that he should,,at a minirnurn, notify

ludgelohnson of the TDSis call. She also could have called judge Johnson herself, for

she knew thatjudge 'elitism was the assigned Judge 'or the Richard matter that day:

that she would accept the pleading. The hallway conversation—and whether judge Johnson
learned that'day that the TDS had called the court—thus has little bearing on the resolution
of the key issues before the Special Master.



Further, judge Keller should have spoken up the next morningwhen, during a

conference of the judges, some other collea,gues expressed suririse that Richard

had not filed anything the night before. Indeed, many of the judges, including judge

Johnson, learned that the TDS had sought to Me a lethal injection claim by reading

the newspaper that weekend. Judge Keller's silence at this meeting goes,contr.ary to

the ideals of judicial collegiality. B.  it did not impact the TD5's.ability to

pleading before Richard's execution.

V.

Both in the media and during this proceeding, the Examiner haS faulted Judge

Keller for choosing not to allow the TDS to file the lethal injection papers late given

that the 'IDS was experiencipg .sgvere Gornputer problerns,—Inclitthng4,"setie.4 of

coMputer, crashesn,whIch was purportedly the ,cause of the delay.. Bathe

evidence demonstrates that' the Izs was not having major computer problems.

Lagarda agreed that no computer Jssues -preventedher fronrcreatingor cornpléting

the necessary documents. The alleged: problems were with the 11:Ws:email; and

specific:illy, the ability to email from one person lo the Houston officetbanother.

In an effort to dig cleeperinto the .TDS's, allegations of commit& problenis,

judge Keller subpoenaed the TDS for documentation regarding the technological

issues it enCountered on September 25, 2007. TheTDS'WaS unable to produce

anything to torroborate its complaints of computer problems. Jticlge Keller then

contacted Bayou .City Connecteds -the companY the TDS said had dealt vitth their

computer tssues. But:Bayou tity Connected first worked on the TDS's compUter

systems on November . 13; 2007. The TDS changed its- story again. saying that had
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actually used Bone Computer on September 25, 2007. But the last invoice Bone

Computer could find for work it performed for the TDS was dated April 11, 2007. •

Judge Keller then inquired into whether Internet America, TDS's Internet provider,

reported any outages on September 25, 2007. Internet America's records shoved a

system-wide problem with a spam filter on the morning of September 25, 2007,

which, it corrected before noon that day.

In son, there is no evidence in the record to confirm that the MS suffered

any cornputer issues that slovved its ability to prepare the lethEd •njecti• claim on

September 25,, 2007, The TDS lawyers may have had. ► internal problem mailing

the files from one person to another in the Houston office. 13ut there linothing to

suggest that the reason it vvas late with the filings was because of a serious

computer malfunction. Much like a lot of the other allegations in this case, the

aserious coznputer crash' story seems to be an embellishment that was blown out of

proportion in the media. In sum, the Examiner has n ►t shoWrr *at the TDS was late

because of =prat:dented computer problems. The TDS's failure to have the

documentsreatr was due to its own issues unrelated to any tonipnter

Thus, theTDS has only OS& to blame for not hating the pleadings pretiared by 5:00,

VL

Before jUdge Keller fa.ced,official charges Of Judicial inconipetente,. the .irts

essence tried this case through . the media: T ►eneWs .articles	 accOnpa ►ying

public outcry rendered a 'everdicr of oity as charged. But much like the ChikkeWS

gallle 'ate] ephone, the inedia's reporting began vvith minor inaccuracieS and

became more and more embellished, leading to plainly false assumption about

/ 3



Judge Keller's role in the. Richard exetutiOn., TheiTDS:wai titecatalyStforthiS media,

and public groundswell of opposition againttIndge.Keller.

Several newspaper stories-quoted :Dow:short/y .40r wholiAio

on September 25„.2007. Dow. toldthenewspapeis: that 'Ole . =14 iogete4.0

computer:crash, which impeded its ability to 41e thelethatinjeCtinkelaint: But there

is little evidence that computer. problemstignifiCantlyskiWedithe.preparation

these documents. An article 'tithe uanat •morning Hews (pieta-4 Dow as:stattng,.1

think:that MiChael Richard get executed •becauSt.the ,COurt Crf Criminal Appeals

couldn't be hothered to stay open p''inlitutesiate so we cetildgetatt 4r:brie:ft iin.n

DOW repeated 010 claitn in the New YorkTitite.t the'Washington Rest 04 the

FlouttOn.thrOnitle,,aniong'others„ and!the'storyWas spread .natiOnwide. The

evidencedetnenstrateS, hoWeVet.:thattlte :	was.nOtreadyietle.the lethal

inject:kin claint *until 5;56, not Si29..'DOw itaS now:admitted:that his,4010.,

inaccurately •epresented What attually.octurtedthat day:, $linilarly,'DOwstated:in,

news repOrts . that TDS 10067 '"pleaded" vot4 loogelcootilr:otaopeo' i;to ow the

ftiibg; :t*t:TDs:poralpgalt,,n.otiawyelt,wos. the ones Mc:all, the .deptity Clerk to wk.

about filing' the papers after 5: ThetedistOrtitins effeetively placed:blame on

Judge KelW for RiChard's oteeution that day: They also led to 'increased public

Scrutiny of jUdge Keller's actions, and, Ultimately, :the:Exalt:times charges. That Is,

the fixaMiner's chargesildrgelYreSt MI:What ended: uti, beinginisleadhltMedia

repOrts, which started from DoW's inaccurate statements.io thepress andspun out

oftentrol.
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VII.

As the foregoing discussion demonstrates, the TDS bears the bulk of fault for

what occurred on September 25, 2007. Although its mission and goal of assisting

death penalty litigants is certainly an admirable one, Its actions in the Richard case

did not match its typically estimable practice. The TDS did not begin contemplating

the lethal Injection claim until over two hours after the Supreme Courtageed to

hear Baze. Itassigned a junior attorney to draft all'of the necessary papers,-and did

not have-the first document ruddy until 4:45 and the remainingdocuments treacly

until 5:56. It failed to pursue all possible ways to file the claim It relied on its

paralegals, instead of Its expedenced la ► yers, to communicate With the TCCA's

Then, after it became dear that die Supreme Quit Would be 001144 executions

until it resolved Baze, the TDS embellished the computer problems It suffered and

untruthfully told the media that it was ready to file a 5120 but that judge Keller had

already dosed the court house doors. Indeed, the TDS was quite successftil in

causing a public uproar against judge Keller, much of which was unwarranted.

judge Keller's conduct, however, wa s:,not exemplary of a public servant. She

should have been more open and helpful aboUt the way in which the TDS could

present the lethal Injection claint to the TM& She should have directed theTDS's

communication to judge Johnson. Although she says that if she cOuld do Ran ►Ver

again she would not change any of her actions, this cannot be true. Anyreasonable

person, having gone t ►rough this ordeal, surely would realize that open

communication, particularly during the hectic feWhours before an execution, would

benefit the interests of justice. Further, herjudgment in not keeping the clerk's
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HONORABLE	 BRUN EWAN
SPECIAL MASTER

office open past 5:00 to allow the TDS to file WAS highly questionable, In sum, there

is a valid reason why many in the legal comnumity are not proud of judge Keller's

actions.

judge ICeller's silence on several occasions conflicts with the ideal that courts

should foster open communication among court staff and litigants. But, judge

Keller's omission did not cause the TDS to be late in its filing, to forget the other

available avenues, or to fail to have any of its experienced lawyers contact the TCCA.

She did not violate any written or unwritten rules or Laws. Of course, that does not

absolve her of the responsibility to ensure that the courts remain fair and lust Her

conduct., however, does not warrant removal from office, or even further riwrimanci

beyond the public humiliation she has surely suffered.

In the end, perhaps thiS entire ordeal Cail have poSitive consequences for the

future. The TCCA has reduced its oral tradition for its ExectitiOn day procedure to

written form, which will provide clarity and certainty moving forward. Appellate

counsel, Including death penalty lawyers, certainly now know of all of the available

avenues to present a claim, even after the clerk's office has closed. Finally, we

should ll be reminded of the responsibilities a public servant has to ensure and

promote fairness in the crimhial justice system.

SO FOUND.



Appendix G



Effective: November 6, 2007

Vernon's Texas Statutes and Codes Annotated Currentness
Constitution of the State of Texas 1876 (Refs & Annos) 

91 Article V. Judicial Department
§ 1-a. Retirement, censure, removal and compensation of justices and judges; State Commission on

Judicial Conduct; procedure

(1) Subject to the further provisions of this Section, the Legislature shall provide for the retirement and compensa-
tion of Justices and Judges of the Appellate Courts and District and Crimin' al District Courts on account of length of
service, age and disability, and for their reassignment to active duty where and when needed. The office of every
such Justice and Judge shall become vacant on the expiration of the term during which the incumbent reaches the
age of seventy-five (75) years or such earlier age, not less than seventy (70) years, as the Legislature may prescribe,
except that if a Justice or Judge elected to serve or fill the remainder of a six-year term reaches the age of seventy-
five (75) years during the first four years of the t,erm, the office of that Justice or Judge shall become vacant on De-
cember 31 of the fourth year of the term to which the Justice or Judge was elected.

(2) The State Commission on Judicial Conduct consists of thirteen (13) members, to wit: (i) one (1) Justice of a
Court of Appeals; (ii) one (1) District Judge; (iii) two (2) members of the State Bar, who have respectively practiced
as such for over ten (10) consecutive years next preceding their selection; (iv) five (5) citizens, at least thirty (30)
years of age, not licensed to practice law nor holding any salaried public office or employment; (v) one (1) Justice of
the Peace; (vi) one (1) Judge of a Municipal Court; (vii) one (1) Judge of a County Court at Law; and (viii) one (1)
Judge of a Constitutional County Court; provided that no person shall be or remain a member of the Commission,
who does not maintain physical resideneee within this State, or who shall have ceased to retain the qualifications
above specified for that person's respective class of membership, and provided that a Commissioner of class (i), (ii),

(vii), or (viii) may not reside or hold a judgeship in the same court of appeals district as another member of the
Commission. Commissioners of classes (i), (vii), and (viii) above shall be chosen by the Supreme Court with
advice and consent of the Senate, those of class (iii) by the Board of Directors of the State Bar under regulation.s to
be prescribed by the Supreme Court with advice and consent of the Senate, those of class (iv) by appointment of the
Governor with advice and consent of the Senate, and the commissioners of classes (v) and (vi) by appointment of
the Supreme Court as provided by law, with the advice and consent of the Senate.

(3) The regular term of office of Commissioners shall be six (6) years; but, the initial members of each of classes (i),
(ii) and (fii) shall respectively be chosen for terms of four (4) and six (6) years, and the initial members of class (iv)
for respective terms of two (2), four (4) and six (6) years. Interim vacancies shall be filled in the same manner as
vacancies due to expiration of a full term, but only for the unexpired portion of the term in question. Commissioners
may succeed themselves in office only if having served less than three (3) consecutive years.

(4) Commissioners shall receive no compensation for their services as such. The Legislature shall provide for the
payment of the necessary expense for the operation of the Commission.

(5) The Commission may hold its meetings, hearings and other proceedings at such times and places as it shall de-
termine but shall meet at Austin at least once each year. It shall annually select one of its members as Chairman. A
quorum shall consist of seven (7) members. Proceedings shall be by majority vote of those present, except that rec-
ommendations for retirement, censure, suspension, or removal of any person holding an office named in Paragraph
A of Subsection (6) of this Section shall be by affirmative vote of at least seven (7) members.

(6)A. Any Justice or Judge of the courts established by this Constitution or created by the Legislature as provided in
Section 1. Article V. of this Constitution, may, subject to the other provisions hereof, be removed from office for
willful or persistent violation of rules promulgated by. the Supreme Court of Texas, incompetence in performing the



duties of the office, willful violation of the Code of Judicial Conduct, or willful or persistent conduct that is olearly
inconsistent with the proper performance of his duties or casts public discredit upon the judiciary or administration
of justice. Any person holding such office may be disciplined or tonsured, in lieu of removal from office, as pro-
vided by this section. Any person holding an office specified in this subsection may be suspended from office with
or without pay by the Commission immediately on being indicted by a State or Federal grand jury for a felony of-
fense or charged with a misdemeanor involving official misconduct. On the filing of a sworn complaint charging a
person holding such office with willful or persistent violation of rules promulgated by the Supreme Court of Texas,
incompetence in performing the duties of the office, willful violation of the Code of Judicial Conduct, or willful and
persistent conduct that is clearly inconsistent with the proper performance of his duties or casts public discredit on
the judiciary or on the administration of justice, the Commission, after giving the person notice and an opportunity
to appear and be heard before the Commission, may recommend to the Supreme Court the suspension of such per-
son from office. The Supreme Court, after considering the record of such appearance and the recommendation of the
Commission, may suspend the person from office with or without pay, pending final disposition of the charge.

B.Any person holding an office named in Paragraph A of this subsection who is eligible for retirement benefits un-
der the laws of this state providing for judicial retirement may be involuntarily retired, and any person holding an
office named in that paragraph who is not eligible for retirement benefits under such laws may , be removed from
office, for disability seriously interfering with the performance of his duties, which is, or is hiely to become, perma-
nent in nature.

C.The law relating to the removal, discipline, suspension, or censure of a Justice or Judge of the courts established
by this Constitution or created by the Legislature as provided in this Constitution applies to a master or magistrate
appointed as provided by law to serve a trial court of this State and to a retired or former Judge who continues as a
judicial officer subject to an assignment to sit on a court of this State. Under the law relating to the removal of an
active Justice or Judge, the Commission and the review tribunal may prohibit a retired or former Judge from holding
judicial office in the future or from sitting on a court of this State by assignment.

(7) The Commission shall keep itself informed as fully as may be of circumstances relating to the misconduct or
disability of particular persons holding an office named in Paragraph A of Subsection (6) of this Section, receive
complaints or reports, formal or informal, from any source in this behalf and make such preliminary investigations
as it may determine. Its orders for the attendance or testimony of witnesses or for the production of documents at
any hearing or investigation shall be enforc,eable by contempt proceedings in the District Court or by a Master.

(8) After such investigation as it deems necessary, the Commission may in its discretion issue a private or public
admonition, warning, reprimand, or requirement that the person obtain additional training or education, or if the
Commission determines that the situation merits such action, it may institute formal proceedings and order a formal
hearing to be held before it concerning the public censure, removal, or retirement of a person holding an office or
position specified in Subsection (6) of this Section, or it may in its discretion request the Supreme Court to appoint
an active or retired District Judge or Justice of a Court of Appeals, or retired Judge or Justice of the Court of Crimi-
nal Appeals or the Supreme Court, as a Master to hear and take evidence in any such matter, and to report thereon to
the Commission. The. Master shall have all the power of a District Judge in the enforcement of orders pertaining to
witnesses, evidence, and procedure. If, after formal hearing, or after considering the record and report of a Master,
the Commission finds good cause therefor, it shall issue an order of public censure or it shall recommend to a review
tribunal the removal or retirement, as the case may be, of the person in question holding an office or position speci-
fied in Subsection (6) of this Section and shall thereupon file with the tribunal the entire record before the Commis-
sion.

(9)A tribunal to review the Commission's recommendation for the removal or retirement of a person holding an
office or position specified in Subsection (6) of this Section is composed of seven (7) Justices or Judges of the
Courts of Appeals who are selected by lot by the Chief Justice of the Supreme Court. Each Court of Appeals shall
designate one of its members for inclusion in the list from which the selection is made. Service on the tribunal shall



be considered part of the official duties of a judge, and no additional compensation may be paid for such service.
The review tdbunal shall review the record of the proceedings on the law and facts and in its discretion may, for
good cause shown, permit the introduction of additional evidence. Within 90 days after the date on which the record
is filed with the review tribunal, it shall order public censure, retirement or removal, as it fmds just and proper, or
wholly reject the recommendation. A Ju,stice, Judge, Master, or Magistrate may appeal a decision of the review tri-
bunal to the Supreme Court under the substantial evidence rule. Upon an order for involuntary retirement for disabil-
ity or an order for removal, the office in question shall become vacant. The review tribunal, in an order for involun-
tary retirement for disability or an order for removal, may proluhit such person from holding judicial office in the
future. The rights of an incumbent so retired to retirement benefits shall be the same as if his retirement had been
voltmtary.

(10)All papers filed with and proceedings before the Commission or a Master shall be confidential, unless other-
wise provided by law, and the filing of papers with, and the giving of testimony before the Commission or a Master
shall be privileged, unless otherwise provided by law. However, the Commission may issue a public statement
through its executive director or its Chairman at any time during any of its proceedings under this Section when
sources other than the Commission cause notoriety concerning a Judge or the Commission itself and the Commis-
sion determines that the best interests of a Judge or of the public will be served by issuing the statement.

(11)The Supreme Court shall by rule provide for the procedure before the Commission, Masters, review tribunal,
and the Supreme Court. Such rule shall provide the right of discovery of evidence to a Justice, Judge, Master, or
Magistrate after formal proceedings are instituted and shall afford to any person holding an office or position speci-
fied in Subsection (6) of this Section, against whom a proceeding is instituted to cause his retirement or removal,
due process of law for the procedure before the Commission, Masters, review tribunal, and the Suprezne Court in the
same manner that any person whose property rights are in jeopardy in an adjudicatory proceeding is entitled to due
process of law, regardless of whether or not the interest of the person holding an office or position specified in Sub-
section (6) of this Section in remaining in active status is considered to be a right or a privilege. Due process shall
include the right to notice, counsel, hearing, confrontation of his accusers, and all such other incidents of due proc-
ess as are ordinarily available in proceedings whether or not misfeasance is charged, upon proof of which a penalty
may be imposed.

(12)No person holding an office specified in Subsection (6) of this Section shall sit as a member of the Cotnmission
in any proceeding involving his own suspension, discipline, censure, retirement or removal.

(13)This Section 1-a is alternative to and cumulative of, the methods of removal of persons holding an office named
in Paragreph A of Subsection (6) of this Section provided elsewhere in this Constitution.

(14)The Legislature may promulgate laws in furtherance of this Section that are not inconsistent with its provisions.

CREDIT(S)

Added Nov. 2, 1948. Amended Nov. 2, 1965; Nov. 3, 1970; Nov. 8, 1977; Nov. 6, 1984, eff. Jan. 1, 1985; Nov. 6,
2001; Nov. 8, 2005; Nov. 6, 2007.

INTERPRETIVE COMMENTARY

2007 Main Volume

To attract competent and talented lawyers to the bench, adequate compensation upon retirement after years
of service should be granted. Moreover, retirement at a certain age limit is thought to be promotive of good
administration, although such retirement would not often come about if a pension were not offered.



To permit the legislature to provide for the retirement and compensation of judges of the appellate and dis-
trict and criminal district courts on account of service, age or disability, Section 1-a was adopted by
amendment in 1948. Such a section was necessary, if pensions were to be granted, because of the, limitation
provided in Section 51, Article III which prohibited the legislature from making any grant of public money
to any individual.

Section 1-a also permits the legislature to provide for the reassignment of retired judges to active duty
where and when needed. This is a desirable provision, and, by it, it is possible to make available to the state
a small reserve of experienced men on whom it can call for help in disposing of suddenly overcrowded
dockets or in handling certain types of business for which the particular retired judges are fitted by long ex-
perience.

HISTORICAL NOTES

2007 Main Volume

This section added in 1948 and adopted at the Nov. 2, 1948 election, was proposed by Acts 1947, 50th Leg., H.J.R.
No. 39.

The 1965 amendment, proposed by Acts 1965, 59th Leg., p. 2227 H.J.R. No. 57 and adopted at the Nov. 2, 1965
election, rewrote the section, which prior thereto read:

"The Legislature shall provide for the retirement and compensation of Judges and Commissioners of the Appellate
Courts and Judges of the District and Criminal District Courts on account of length of service, age or disability, and
for their reassignment to active duty where and when needed."

The 1970 amendment, proposed by Acts 1969, 61st Leg., p. 3237, ILJ.R. No. 30 and adopted at the Nov. 3, 1970
election, in subsec. (5), inserted "erasure", and substituted "any person holding an office named in Paragraph A of
Subsection (6) of this Section" for "Justices or Judges; rewrote subsec. (6), which prior thereto read:

"Any Justice or Judge within the scope of this Section 1—a may, subject to the other provisions hereof, be removed
from office for willful or persistent conduct, which is clearly inconsistent with the proper performance of his said
duties or casts public discredit upon the judiciary or administration of justice; or any such Justice or Judge may be
invohmtarily retired for disability seriously interfering with the performance of his duties, which is, or is likely to
become, permanent in nature.";

in subsec. (7), substituted "persons holding an office named in Paragraph A of Subsection (6) of this Section" for
"Justices or Judges"; rewrote subsec. (8) which prior thereto read:

"The Commission may after such investigation as it deems necessary, order a hearing to be held before it concern-
ing the removal or retirement of a Justice or Judge, or it may in its discretion request the Supreme Court to appoint
an active or retired District Judge or Justice of a Court of Civil Appeals as a Master to hear and take evidence in any
such matter, and to report thereon to the Commission. If, after hearing, or after considering the record and report of a
Master, the Commission finds good cause therefore, it shall recommend to the Supreme Court the removal or re-
tirement, as the case may be, of the Justice or Judge in question and shall thereupon file with the Clerk of the Su-
preme Court the entire record before the Commission.";

in subsec. (9) substituted "public censure, retirement or removal" for "removal or retirement"; in subsec. (11) substi-



tuted "person holding an office named in Paragraph A of Subsection (6) of this Section" for "judge" and inserted "or
removal" preceding "due process of law", in the first sentence; in subsec. (12), substituted "person holding an office
named in Paragraph A of Subsection (6) of this Section" for "Justice or Judge"; and in subsec. (13) substituted "per-
sons holding an office named in Paragraph A of Subsection (6) of this Section" for "Justices and Judges".

The 1977 amendment proposed by Acts 1977, 65th Leg., p. 3362, S.J.R. No. 30 and adopted at the Nov. 8, 1977
election, rewrote subsec. (2), which prior thereto read:

"There is hereby created the State Juclicial Qualifications Commission, to consist of nine (9) members, to wit: (i)
two (2) Justices of Courts of Civil Appeals; (ii) two (2) District Judges; (iii) two (2) members of the State Bar, who
have respectively practiced as such for over ten (10) consecutive years next preceding their selection; (iii) three (3)
citizens, at least thirty , (30) years of age, not licensed to practice law nor holding any salaried public office or em-
ployment; provided that no person shall be or remain a tnember of the Commission, who does not maintain physical
residence within this State, or who resides in, or holds a judgeship within or for, the same Supreme Judicial District
as another member of the Commission, or who shall have ceased to retain the qualifications above specified for his
respective class of membership. Commissioners of classes (i) and (ii) above shall be chosen by the Supreme Court
with advice and consent of the Senate, those of class (iii) by the Board of Directors of the State Bar under regula-
tions to be prescribed by the Supreme Court with advice and consent of the Senate, and those of class by ap-
pointment of the Governor with advice and consent of the Senate.";

in subsec. (5), substituted "six (6) members" for five (5) members", and inserted "suspension"; rewrote par. A of
subsec. (6), which prior thereto read:

"Any Justice or Judge of the Appellate Courts and District and Criminal District Courts, any Cotmty Judge, and any
Judge of a County Court at Law, a Court of Domestic Relations, a Juvenile Court, a Probate Court, or a Corporation
or Municipal Court, and any Justice of the Peace, and any Judge or presiding officer of any special court created by
the Legislature as provided in Section 1. Article V. of this Constitution, may, subject to the other provisions hereof,
be removed from office for willful or persistent conduct, which is clearly inconsistent with the proper performance
of his said duties or casts public discredit upon the judiciary or administration of justice; or any person holdin' g such
office may be censured, in lieu of removal from office, under procedures provided for by the Legislature.";

in subsec. (7), added "or by a Master"; in subsec. (8), in the first sentence, inserted "or public reprimand", "institute
formal proceedings", "formal hearing", "public censure", "or retired. Judge or Justice of the Court of Criminal Ap-
peals or the Supre-me Court", added the second sentence which related to the powers of the Master, and inserted
"formal hearing" in the last sentence; in subsec. (9), added the sentence which allowed the Supreme Court in an or-
der for involuntary retirement, disability, or removal to prohibit such person from holding future judicial office; in
subsec. (10), in the first sentence, inserted ", unless otherwise provided by law", time, and added the sentence which
allowed the Commission to issue a public statement when sources cause notoriety concerning a Judge or Commis-
sion itself and the best interests of a Judge or of the public will be -served; and rewrote subsec. (12) which prior
thereto read:

"No person holding an office named in Paragraph A of Subsection (6) of this Section shall sit as a member of the
Commission or Supreme Court in any proceeding involving his own retirement or removal."

The 1984 amendment proposed by Acts 1983, 68th Leg., p. 6694, H.J.R. No. 4, §§ 1 to 4 and adopted at the Nov. 6,
1984 election, effective Jan. 1, 1985, in subsec. (2) substituted "one (1) Justice of a Court of Appeals" for "two (2)
Justices of Courts of Civil Appeals", "one (1) District Judge" for "two (2) District Judges", inserted "(vi) one (1)
Judge of a Municipal Court; and (vii) one (1) Judge of a County Court at Law; inserted "and the Judges of a Mu-
nicipal Court and or a County Court at Law", inserted "classes (i), (ii), and (vii), substituted "commissioner of
classes (v) and (vi) by appointnient of the Supreme Court as provided by law, with the advice and consent of the



Senate" for "commissioner of class (v) by appointment of the Supreme Court, deleted "from a list of five (5) names
submitted by the executive committee of the Justice of the Peace and Constables Association of Texas, with the ad-
vice and consent of the Senate."; and deleted the remaining sentences which related to the termination of the initial
term of the commissioner on November 19, 1979 and the continuation of the office as a member of the Comtnission
for the appointed term on the effective date of this amendment, and other nonsubstantive grammatical changes; re-
wrote par. A of subsec. (6) which prior thereto read:

"Any Justice or Judge of the Appellate Courts and District and Criminal District Courts, and any County Judge, and
any Judge of a County Court at law, a Court of Domestic Relations, a Juvenile Court, a Probate Court, or a Cmpora-
tion or Municipal Court, and any Justice of the Peace, and any Judge or presiding officer of any special court created
by the Legislature as provided in Section 1. Article V. of this Constitution, may, subject to the other provisions

• hereof, be removed from office for willful or persistent conduct, which is clearly inconsistent with the proper per-
formance of his said duties or casts public discredit upon the judiciary or administration of justice, or any person
holding such office may be censured, in lieu of removal from office, under procedures provided for by the Legisla-
ture. Any person holding an office named in this subsection may be suspended from office with or without pay by
the Commission immediately on being indicted by a State or Federal grand jury for a felony offense, or, on the filing
of a sworn complaint charging a person holding such office with willful and persistent conduct which is clearly in-
consistent with the proper performance of his duties or which casts public discredit on the judiciary or on the ad-
ministration of justice, the Commission, after giving the person notice and an opportunity to appear before the
Commission, may recommend to the Supreme Court the suspension of such person from office. The Supreme Court,
after considering the record of such appearance and the recommendation of the Commission, may suspend the per-
son from office with or without pay, pending final disposition of the charge."

and added par. C; in subsec. (8), inserted "admonition, warning, reprimand, or requirement that the person obtain
additional training or education," substituted "or position specified" for "named in Paragraph A of', substituted
"Court of Appeals" for "Court of Civil Appeals", substituted "a review tribunal" for "the Supreme Court", substi-
tuted "or position specified" for "named in Paragraph A of' and substituted "tribunal" for "Clerk of the Supreme
Court";, rewrote subsec. (9) which prior thereto read:

"The Supreme Court shall review the record of the proceedings on the law and facts and in its discretion may, for
good cause shown, permit the introduction of additional evidence and shall order public censure, retirement or re-
moval, as it finds just and proper, or wholly reject the recommendation. Upon an order for involuntary retirement for
disability or an order for removal, the office in question shall become vacant. The Supreme Court, in an order for
involuntary retirement for disability or an order for removal, may prohibit such person from holding judicial office
in the future. The rights of an incumbent so retired to retirement benefits shall be the same as if his retirement had
been vohmtary.";

in subsec. (10), substituted "or a Master shall be privileged, unless otherwise provided by law" for "Master or the
Supreme Court shall be privileged, unless otherwise provided by law, provided that upon being filed in the Supreme.
Court the record loses its confidential character; in subsec. (11),. inserted "review tribunal" twice, inserted "shall
provide the right of discovery of evidence to a Justice, Judge, Master, or Magistrate after formal proceedings are
instituted and", and substituted "or position specified" for "named in Paragraph A of' twice; in subsec. (12) substi-
tuted "office specified in Subsection (6)" for "named in Paragraph A of Subsection (6), inserted "discipline" and
deleted the last sentence which provided that a recommendation of the Commission for the suspension, censure,
retirement, or removal of a Supreme Court Justice shall be determined by a tribunal of seven Court of Civil Appeals
Justices; and added subsec. (14).

Section 5 of H.J.R. No. 4, Acts 1983, 68th Leg., p. 6700, contained a temporary provision relating to initial terms of
certain commissioners, continuation of existing terms, abolishment of the offices of certain commissioners, and the
application of the constitutional amendment to existing investigations and formal proceedings. The temporary provi-
sion expired January 1, 1988.



The 2001 amendment, proposed by Acts 2001, 77th Leg., H.J.R. No. 75, § 2.01 and adopted at the Nov. 6, 2001
election, in subd. (1), in the second sentence, following "the Legislature may prescribe", deleted "but, in the case of
an incumbent whose term of office includes the effective date of this Amendment, this provision shall not prevent
him from serving the remainder of said term nor be applicable to him before his period or periods of judicial service
shall have reached a total of ten (10) years"; and in subd. (2), in the first sentence, substituted "The State Commis-
sion on Judicial Conduct consists" for "The name of the State Judicial Qualifications Commission is changed to the
State Commission on Judicial Conduct. The Commission consists".

The 2005 amendment, proposed by Acts 2005, 79th Leg., H.J.R. No. 87 and adopted at the Nov. 8, 2005 election,
rewrote subd. (2) and in subd. (5) twice substituted "seven (7) members" for "six (6) members". Prior to amend-
ment, subd. (2) read:

"The State Commission on Judicial Conduct consists of eleven (11) members, to wit: (i) one (1) Justice of a Court of
Appeals; (ii) one (1) District Judge; (iii) two (2) members of the State Bar, who have respectively practiced as such
for over ten (10) consecutive years next preceding their selection; four (4) citizens, at least thirty (30) years of
age, not licensed to practice law nor holding any salaried public office or employment; (v) one (1) Justice of the
Peace; (vi) one (1) Judge of a Municipal Court; and, (vii) one (1) Judge of a County Catut at Law; provided that no
person shall be or remain a member of the Commission, who does not maintain physical residence within this State,
or who resides in, or holds a judgeship within or for, the same Supreme Judicial District as another member of the
Commission, or who shall have ceased to retain the qualifications above specified for his respective class of mem-
bership, except that the Justice of the Peace and the Judges of a Municipal Court and or a County Court at Law shall
be selected at large without regard to whether they reside or hold a judgeship in the same Supreme Judicial District
as another member of the Commission. Commissioners of classes (i), (ii), and (vii) above shall be chosen by the
Supreme Court with advice and consent of the Senate, those of class (Hi) by the Board of Directors of the State Bar
under regulations to be prescribed by the Supreme Court with advice and consent of the Senate, those of class (iiii)
by appointment of the Governor with advice and consent of the Senate, and the commissioners of classes (v) and
(vi) by appointment of the Supreme Court as provided by law, with the advice and consent of the Senate."

2010 Electronic Update

The 2007 amendment, proposed by Acts 2007, 80th Leg., H.J.R. No. 36, was approved at the Nov. 6, 2007 election,
and rewrote subd. (1), which prior thereto read:

"(1) Subject to the further provisions of this Section, the Legislature shall provide for the retirement and aompensa-
tion of Justices and Judges of the Appellate Courts and District and Criminal District Courts on account of length of
service, age and disability, and for their reassignment to active duty where and when needed. The office of every
such Justice and Judge shall become vacant when the incumbent reaches the age of seventy-five (75) years or such
earlier age, not less than seventy (70) years, as the Legislature may prescribe."
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GOVERNMENT CODE CHAPTER 33. STATE COMMISSION ON JUDICIAL CONDUCT

GOVERNMENT CODE

TITLE 2. JUDICIAL BRANCH

SUBTITLE B. JUDGES

CHAPTER 33. STATE COMMISSION ON JUDICIAL CONDUCT

SUBCHAPTER A. GENERAL PROVISIONS

Sec. 33.001. DEFINITIONS. (a) In this chapter:

(1) "Censure" means an order of denunciation issued by

the commission under Section 1-a(8), Article V, Texas Constitution,

or an order issued . by a review tribunal under Section 1-a(9),

Article V, Texas Constitution.

(2) "Chairperson" means the member of the commission

selected by the members of the commission to serve as its presiding

officer.

(3) "Clerk" means the individual designated by the

commission tti assist in:
.(A) formal proceedings before the commission or a

special master; or

(B) proceedings before a special court of review.

(4) "Commission" means the State Commission on

Judicial Conduct.

(5) "Examiner" means an individual, including an

employee or special counsel of the commission, appointed' by the

commission to gather and present evidence before a special master,

the commission, a special court of review, or a review tribunal.

(6) "Formal hearing" means the public evidentiary

phase of fo•mal proceedings conducted before the commission or a

special master. .

(7) "Formal proceedings" means the proceedings

ordered by the commission concerning the public censure, removal,

or retirement of a judge.

(8) "Judge" means a justice, judge, master,

magistrate, or.retired or former judge as described by Section 1-a,

Article V, Texas Constitution, or other person who performs the

functions of the justice, judge, master, magistrate, or retired or



former judge.

(9) "ReView tribunal"means a panel of seven justices

of the courts of appeal selected by lot by the chief justice of the

supreme court to review a recommendation of the commission for the

removal or retirement of a judge under. Section 1-a(9), Article V,

Texas Constitution.

(10) "Sanction" means an order issued by the

commission under Section 1-a(8), Article V4 Texas Constitution,

providing for a private or public admonition, warning, or reprimand'

or requiring that a person obtain additional training or education,

(11) "Special court of review" means a panel of three

justices of the courts of appeal selected by lot by the chief

justice of the supreme court on petition to review a censure or

sanction issued by the commission under Section. 1-a(8), Article V,

Texas Constitution.

(12) "Special master" means a master appointed by the

supreme court under Section 1-a, Article V, Texas ConstitutiOn.

(b) For purposes of Section 1-a, Articie V, Texas

Constitution, "wilful or persistent conduct that is clearly

inconsistent with the proper performance of. a judge's duties"

includes:

(1) wilful, persistent, and unjustifiable failure to

timely execute the business of the court, considering the quantity

and complexity of the business;

(2) wilful.violation of a provision of the Texas penal

statutes or the Code of Judicial Conduct; .

(3) persistent or wilful violation of the rules

promulgated by the supreme Mixt;

(4) incompetence in the performance of the duties of

the office;

(5) failure to cooperate with the commission; or

(6) violation of any provision of a voluntary

agreement to resign from judicial office in lieu of disciplinary

action by the commission.

(c) The definitions provided by Subsections (b) and (d) are

not exclusive.

(d) For purposes of Subdivision (6), Section 1-a, Article V,
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Texas Constitution, a misdemeanor involving official misconduct

includes a misdemeanor involving an act relating to a judicial

office or a misdemeanor involving an act involving moral turpitude.

Acts 1985, 69th Leg., ch. 480, Sec. 1, eff. Sept. 1, 1985. Amended

by Acts 1999, 76th Leg., ch. 462, Sec. 1, eff. June 18, 1999; Acts

2001, 77th Leg., ch. 917, Sec. 1, eff. Sept. 1, 2001.

Amended by:

Acts 2009, 81st Leg., R.S., Ch. 805, Sec. 1, eff. June 19,

2009.

Sec. 33.002. COMMISSION. (a) The State Commission on

Judicial Conduct is established under Section 1-a, Article V, Texas

Constitution, and has the powers provided by that section.

(b) A constitutional or statutory reference to the State

Judicial Qualifications Commission means the State Commission on

Judicial Conduct.

(c) Appointments to the commission 'shall be made without

regard to the race, color, disability, sex, religion, age, or

national origin of the appointeeth.

Acts 1985, 69th Leg.., ch. 480, Sec. 1, eff. Sept. 1, 1985. Amended

by Acts 1999, 76th Leg., ch. 462, Sec. 2, eff. June 18, 1999; Acts

2001, 77th Leg., ch. 917, Sec. 2, Sff. Sept. , 1, 2001.

Sec. 33.003. SUNSET PROVISION. The State Commission on

Judicial Conduct is subject to review under Chapter 325 (Texas

Sunset Act), but is not abolished under that chapter. The

commission shall be reviewed during the period in which state

agencies abolished in 2001 and every 12th year after 2001 are

reviewed.

Acts 1985, 69th Leg., ch. 480, Sec. 1, eff. Sept. 1, 1985. Amended

by Acts 1985, 69th Leg., ch. 480, Sec. 21, eff. Sept. 1, 1985; Acts

1987, 70th Leg., ch. 148, Sec. 2.47(a), eff. Sept. 1, 1987; Acts

1991, 72nd Leg., 1st C.S., ch. 17, Sec. 5.13, eff. Nov. 12, 1991.

Sec. 33.0032. CONFLICT OF INTEREST. (a) In this section,

"Texas trade association" means a cooperative and voluntarily

joined association of business or professional competitors in this
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state designed to assist its members and its industry or profession

in dealing with mutual business or professional problems and in-

promoting their common interest.

(b) A person . may not be a commission employee employed-in a

"bona fide executive, administrative, or professional capacity,"

as that phrase is usedfor purpOses of establishing an exemption to

the overtiMe proviSions of the federal F6.ir Labor Standards Act of

1938 (29 U.S.C, Section 201 et seq.), and its subsequent

amendments, if:

(1) the person is an officer, employee, or paid

consultant of . a TexaS trade association the members of which are

subject to regulation by the commission; or

(2) the person's spouse is an officer, manager, or paid

consultant of a Texas trade association . the members of which are

subject to regulation by the commission.

(c) A. person may not act as the general counsel to the

commission if the person is required to register as a lobbyist under

Chapter 305 because of the person's activities for compensation on

behalf of a profession related to the operation of the commission.
Added by Acts 2001, 77th Leg. , .ch. 917, Sec, 3, eff. Sept. 1, 2001.

Sec. 33.004. COMPENSATION AND EXPENSES OF COMMISSION

MEMBERS, SPECIAL MASTERS, AND OTHER EMPLOYEES. (a) A member of

the commission serves without compensation for services, but is

entitled to reimbtrsement for expenses as provided by this section.

(b): A special master who is an active district judge or

justice of the court of appeals is entitled to a per diem of $25 for

each day or part of a day that the person spends in the performance

of the duties of special master. The per diem is in addition to

other compensation and expenses authorized by law.

(c) A special master who is a retired judge of a district

court or the court of criminal appeals or a retired.justice of a

court of appeals or the supreme court is entitled to compenthation in

the same manner as.provided by Section 74.061. For purposes of this.

subsection, 'the term "court" in Section 74.061(c) means the

district court in the county in which formal proceedings are heard

by the special master.



(d) A member or employee of the commission, special counsel,

or any other person appointed by the commission to assist the

commission in performing the duties of the commission, or a special

master is entitled to necessary expenses for travel, board,.and

lodging incurred in the performance of official duties.

(e) Payment shall be made under this section on certifiCates

of approval by the coMmission.

Acts 1985, 69th Leg., ch. 480, Sec. 1, eff. Sept..1, 1985. Amended

by Acts 2001, 77th Leg. , ch: 917, Sec. 4, eff. Sept. 1, 2001.

Amended by:

Acts 2009, 81st Leg.,,R.S., Ch. 807, Sec. 1, eff. September 1,

2009.

Acts 2009, 81st Leg., R.S., Ch. 807, Sec. 2, eff. September 1,

2009.

Sec. 33.0041. REMOVAL OF COMMISSION MEMBER; NOTIFICATION

PROCEDURES. If the, executive director has knowledge that

potential ground for removal of a commission member exists, the

' executive director shall notify the presiding officer of the

commission of the potential ground:. The presiding officer shall

then notify . the governor, the supreme court, the state bar, and the

attorney general that a potential ground forremoval exists. If the

potential ground for removal involves the presiding_officer-, the

executive directOr shall notify the next highest ranking officer of

the commission, who shall then notify the governor, the supreme

court, the state bar, and the attorney general that a potential

ground for removal exists.

Added by Acts 2001, 77th Leg., ch. 917,.Sec..5, eff. Sept. 1, 2001.

Sec. 33.0042. •REQUIREMENTS FOR OFFICE OR EMPLOYMENT:

INFORMATION. The executive director or the executive director's

designee shall provide to members of the commission and to agency

employees, as often as necessary, information regarding the

requirements for office or employment under this chapter and

Section 1-a, Article V, Texas Constitution, including information

regarding a person's responsibilities under applicable laws

relating to standards of conduct for state officers or employees.
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Added by Acts 2001, 77th Leg., ch. 917, Sec. 5, eff. Sept. 1, 2001.

Sec. 33.0043. COMMISSION. MEMBER TRAINING. (a) A person

who is appointed to and qualifies for office, as a member of the

commission shall complete a training program that complies with

this section.

(b) The training program must provide the person , with '

information regarding:

(1) the legislation that created the commission;

(2) the programs operated by the commission;

(3) . the ,role and functions of the commission;

(4)' the rules of the commission with an emphatiS on the

rules that relate to disciplinary and investigatory authority;

(5) the current budget for the commission;

.(6) the results of the most recent formal audit of the

commission;

(7) the requirements of laws relating to public

officials; including conflict-of-interest laws; and

(8) any applicable ethics policies adopted by the

commission or the Texas Ethics Commission.

(c) A person appointed to the commission is entitled to

reimburseMent, as.provided by the General Appropriations Act', for

the travel expenses incurred in attending the training program

regardlesS of whether the attendance at the program occurs before

or after.the person qualifies for office.

Added by Acts 2001, 77th Leg. , ch. 917, Sec. 5, eff. Sept. 1, 2001.

Sec'. 33.0044. DIVISION OF RESPONSIBILITY. The commission

shall develop and implement policies that clearly separate the

policy-making responsibilities of the commission and the

management responsibilities of the executive director and staff'of

the commission.

Added by Acts 2001, 77th Leg., ch..917, Sec. 5, eff. Sept. 	 2001.

Sec. 33.0045. EQUAL	 EMPLOYMENT	 OPPORTUNITY	 POLICY

STATEMENT.	 (a) The executive director or the executive

director's designee shall prepare and maintain a written policy



statement that implements a program of equal employment opportunity

to ensure that all personnel decisions are made without regard to

race, color, disability, sex, religion, age, or national origin.

(b) The policy statement must include:

(1) personnel policies, including policies relating

to recruitment, evaluation, selection, training, and promotion of

personnel, that show the intent of the commission to avoid the

unlawful employment practices described by Chapter 21, Labor Code;

and

(2) an analysis of the extent to which the composition

of the commission's personnel is in accordance with state and

federal law and a description of reasonable methods to achieve

compliance with state and federal law.

(c) The policy statement must:

(1) be updated annually;

(2) be reviewed by the state Commission on Human

Rights for compliance with Subsection (b)(1); and

(3) be filed with the governor's office.

Added by Acts 2001, 77th Leg., ch. 917, Sec. 5, eff. Sept. 1, 2001.

Sec. 33.005. ANNUAL REPORT. (a) Not later than December 1

of each year, the commission shall submit to the legislature a

report fnr the preceding fiscal year ending August 31.

(b) The report must include:

(1) an explanation of the role of the commission;

(2) annual statistical information and examples of

improper judicial conduct;

(3) an explanation of the commission's processes; and

(4) changes the commission considers necessary in its

rules or the applicable statutes or constitutional provisions.

(c) The commission shall distribute the report to the

governor, lieutenant governor, speaker of the house of

representatives, and editor of the Texas Bar Journal.

(d) The legislature shall appropriate funds fOr the

preparation and distribution of the report.

(e) The Texas Bar Journal shall periodically pUblish public

statements, sanctions, and orders of additional education issued by
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the commission.

Acts 1985, 69th Leg., ch. 480, Sec. 1, eff. Sept. 1, 1985. Amended

by Acts 1989, 71st Leg., ch. 646, Sec. 3, eff. Aug. 28, 1989; Acts

1999, 76th Leg., ch. 462, Sec. 3, eff. June 18, 1999; Acts 2001,

77th Leg. , ch. 917, Sec. 6, eff. Sept. 1, 2001.

Sec. 33.006. IMMUNITY FROM LIABILITY. (a) This section

applies to:

(1) the commission;

(2) a member . of the commission;

(3) the executive director of the commission;

(4) an employee of the commission;

(5) a special master appointed under Section.1-a(8),

Article V, Texas Constitution;

(6) special counsel for the commission and any person

employed by the special counsel; and

(7) any other person appointed by the commission to

assist the commission in performing its duties.

(b) A person to which this section applies is not liable for

an act or omission committed by the person' within the scope of the

person's official duties

(c) The immunity from liability provided by this section is

absolute and unqualified and extends to any action at law or in

equity.

Added by Acts 1999, 76th Leg., ch. 462, Sec. 4, eff. June 18, 1999.

Amended by Acts 2001, 77th Leg., ch. 917, Sec. 7, eff. Sept. 1,

2001.

• Sec. 33.007. DISTRIBUTION OF MATERIALS TO JUDGES AND THE

PUBLIC. (a.) The, commission shall develop and distribute

plain-language materials as described by this section to judges and

the public.

(b) The materials must include a description of:

(1) the'commissioni s responsibilities;'

(2) the types of conduct that constitute judicial

misconduct;

(3) the types of sanctions issued by the commission,

8



including orders of additional education; and

(4) the commission's policies and procedures relating

to complaint investigation and resolution.

(c) The materials shall be provided in English and Spanish.

(d) The commission shall provide to each person filing a

complaint with the commission the materials described by this

section.

(e) The commission shall adopt a policy to effectively

distribute materials as required by this section.

Added by Acts 2001, 77th Leg. , ch. 917, Sec. 8, eff. Sept. 1, 2001.

Sec. 33.008. JUDICIAL MISCONDUCT INFORMATION. The

commission shall routinely provide to entities that provide

education to judges information relating to judicial misconduct

resulting in sanctions or orders of additional education issued by

the commission. The commission shall categorize the information by

level of judge and type of misconduct.

Added by Acts 2001, 77th Leg., ch. 917, Sec. 8, eff. Sept. 1, 2001.

SUBCHAPTER B. POWERS AND DUTIES

Sec. 33.021. GENERAL POWERS OF COMMISSION. The commission

may:

(1) design and use a seal;

(2) employ persons that it considers necessary to

carry out the duties and powers of the commission;

(3) employ special counsel as it considers necessary;

(4) arrange for attendance of witnesses;

(5) arrange for and compensate expert witnesses and

reporters; and

(6) pay from its available funds the reasonably

necessary expenses of carrying out its duties under the

constitution, including providing compensation to special masters.

Acts 1985, 69th Leg., ch. 480, Sec. 1, eff. Sept. 1, 1985. Amended

by Acts 1999, 76th Leg., ch. 462, Sec. 5, eff. June 18, 1999; Acts

2001, 77th Leg., ch. 917, Sec. 10, eff. Sept. 1, 2001.
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Sec. 33.0211. COMPLAINTS. (a) The commission shall

maintain a file on each written complaint filed with the

commission. The file must include:

(1) the name of the person who filed the complaint;

(2) the date the complaint is received by the

commission;

(3) the subject matter of the complaint;

(4) the name of each persOn contacted in relation to

the complaint;

(5) a summary of the results of the review or

investigation of the complaint; and

(6) an explanation of the reason the file was closed,

if the commission closed the file without taking action other than

to investigate the complaint.

(b) The commission, at least quarterly until final

disposition of the complaint, shall notify the person filing the

complaint of the status of the investigation unless the notice

would jeopardize an undercover investigation.

Added by Acts 2001, 77th Leg., ch: 917, Sec. 11, eff. Sept. 1, 2001,

Sec. 33.022. INVESTIGATIONS AND FORMAL PROCEEDINGS.

(a) The commission may conduct a preliminary inveStigation of the

circumstances surrounding an allegation or appearance of

misconduct or disabilitY of a judge tO determine if the allegation

or appearance is unfounded or frivolous.

(b) If, after conducting a preliminary investigation under

this section, the commission determines that an allegation or

appearance of misconduct or disability is unfounded or frivolous,

the commission shall terminate the investigation.

(c) If, after conducting a preliminary investigation under

this section, the commission does not determine that an allegation

or appearance of misconduct or disability is unfounded or

frivolous, the commission:

(1) shall:

(A) conduct a full investigation .of the

circumstances surrounding the allegation or appearance of

misconduct or disability; and
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(B) notify the judge in writing of:

(i) the commencement of the investigation;

and

III) the nature of, the allegation or

appearance of misconduct or disability being investigated; and

(2) may:

(A) order the judge to:

(i) submit a written response to the

allegation or appearance of misconduct or disability; or

(ii) appear	 informally	 before	 the

commission;

(B) order the deposition of any person; or

(C) request the complainant to appear informally

before the commission.

(d) The commission shall serve an order issued by the

commission under Subsection (c)(2)(B) on the person who is the

subject cf the deposition and the judge who is the subject of the

investigation. The order must be served within a reasonable time

before the date of the deposition.

(e) The commissicn may file an application in a district

court to enforce an order issued by the commission under Subsection

(c)(2)(B).

(f) The commission shall notify the judge in writing of the

disposition of a full investigation conducted by the commission

under this section.

(g) If after the investigation has been completed the

commission concludes that formal proceedings will be instituted,'

the'matter shall be entered in a docket to be kept for that purpose

and written notice of the institution of formal . proceedings shall

be served on the judge without delay. The proceedings shall be

entitled:

"Before the State Commission on Judicial Conduct

Inquiry Concerning a Judge, No.	 "

(h) The notice shall specify in ordinary and concise

language the charges against the judge and the alleged facts on

which the charges are based and the specific standardS contended to

have been violated. The judge is entitled to file a written answer.
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to the charges against the judge not later than the 15th day after,

the notice is served on the judge, and the notice. shall so advise

the judge.

(i) The notice shall be served on the judge or the judge's

attorney of record by personal service of a copy of the notice by a

person designated by the chairpersOn. The person serving the,

notice shall proMptly notify the clerk in writing of the date on

which the notice was served. If it appears to the chairperson.on

affidavit-that, after reasonable effort during a period of 10 days,

personal service could not be had, service may be made by mailing by

registered or certified mail copies of the notice addressed to the

judge at the judge's chambers or at the judge's.last:known residence

in an envelope marked "personal and confidential." The date of

mailing shall be entered in the docket.

(j) A judge at the judge's request may elect to have any

hearing open to the public or to.persons designated by the judge.

The right of a judge to an open hearing does not preclude placing

witnesses under the rule as'provided by the Texas Rules of CiVil

Procedure.

(k) A judge is not entitled to a jury trial in formal

proceedings before a special master or the commission.

(1) The tommissiOn shall adopt procedure's for hearing from

judges and complainants appearing before the commission.. . The

procedures shall ensure the confidentiality of a complainant's

identity as provided under Section 33.0321.

Acts 1985, 69th Leg.., ch. 480, Sec. 1, eff. Sept. 1, 1985. Amended

by Acts 1987, 70th Leg., ch. 486, Sec. 1, eff. Aug. 31, 1987; Acts

1993, 73rdLeg., ch. 596, Sec. 1, 2, eff. Sept. 1, 1993; Acts 1999,,
76th Leg., ch. 462, Sec. ' 6, eff. June 18, 1999; Acts 2001, 77th

Leg., ch. 917, Sec. 12, eff. Sept. 1, 2001.

Sec. 33.023. PHYSICAL OR MENTAL INCAPACITY OF JUDGE. 	 .

(a) In any investigation or proceeding that involves the physical

or mental incapacity of, a judge ., the commission may order the judge

to .submit to a physical or mental examination by one or more

qualified physicians or a mental examination by one or more

qualified psychologists selected and paid for by the commission.
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(b) The commission shall give the judge written notice of

the examination not later than 10 days before the date of the

examination. The notice must include the physician's name and the

date, time, and place of the examination.

(c) Each examining physician shall file a written report of

the examination with the. Commission and the report shall be

received as evidence without further formality. On request of the

judge or the judge's attorney, the commission shall give the judge a

copy of the report.  The physician's oral or deposition testimony

concerning the report may be required by the commission or by

written demand of the judge.

(d) If a judge refuses to submit to a physical or mental

examination ordered by the commission under this section, the

commission may petition a district court for an order tompelling

the judge to submit to the physical or mental examination.

Acts 1985, 69th Leg., ch. 480, Sec. 1, eff. Sept. 1, 1985. Amended

by Acts 1999, 76th Leg., ch. 462, Sec. 7, eff. June 18, 1999; Acts

2001, 77th Leg. , ch. 917, Sec. 13, eff. Sept. 1, 2001.

Sec. 33.024. 'OATHS AND SUBPOENAS. In conducting an

investigation, formal proceedings, or proceedings before a special

court of review, a commission member, special master, or member of a

special court of reviewmayl

(1) administer oaths;

(2) order and provide for inspection of books and,

records; and

(3) issue a subpoena for attendande of a witness or

production of papers, books, accounts, documents, and testimony

relevant to the investigation or proceeding.

Acts 1985, 69th Leg., ch. 480, Sec. 1, eff. Sept. 1, 1985. Amended

by Acts 1999, 76th Leg., ch. 462, Sec. 8, eff. June 18, 1999.

Sec. 33.025. ENFORCEMENT OF SUBPOENA. (a) The commission

may file an application in a district court or, if appropriate, with

a special master or special court of review, to enforce a subpoena

issued by the commission under this chapter.

(b) A special master or special court of review may enforce
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by contempt a subpoena issued by the commission, the special

master, or the special court of.review.

Acts 1985, 69th Leg., ch. 480, Sec. 1, eff. Sept. 1, 1985. Amended

by Acts 1999, 76th Leg., ch. 462, Sec. 9, eff.. June 18, 1999-.

Sec. 33.026. WITNESS IMMUNITY. (a) In a proceeding or
deposition related to a proceeding before the cotmission, a special

master, or a special court of review, the commission, special

master, or special court of review may compel a person other than

the judge to testify or produce 'evidence over the person's. claim of

privilege against self-incrimination.
(b) A person compelled to testify over a proper claim of

privilege against self-incrimination is not subject to indictment

or prosecution for a matter or transaction about which the person

truthfully testifies or produces evidence.

(c) A special master has the same powers as a district judge

in matters of contempt. and granting immunity.

Acts 1985, 69th Leg., ch. 480, Sec. 1, eff. Sept. 1, 1985. Amended

by Acts 1999, 76th Leg. , ch. 462, Sec. 10, eff. June 18, 1999.

Sec. 33.027. DISCOVERY. (a) In formal proceedings or in a

proceeding before a special court of review, discovery shall be

conducted, to the extent practicable, in the manner provided by the

rules applicable to civil cases generally.

(b) On request, a special master, the commission, or a

special court of review shall expedite the discovery in formal

proceedings or in a proceeding before a special court of review.

(c) The following may not be the subject of a discovery

request in formal proceedings or in a proceeding before a special

court of review:

(1) the discussions, thought processes, or individual

votes of members of the commission;

(2) the discussions or thought processes of employees

of the commission, including special counsel for the commission;

or

(3) the identity of a complainant or informant if the

person requests that the person' .s identity be kept confidential.
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Acts 1985, 69th Leg., ch. 480, Sec. 1, eff. Sept. 1, 1985. Amended

by Acts 1999, 76th Leg.., ch. 462, Sec. 11, eff. June 18, 1999.

Sec. 33.028. PROCESS AND ORDERS. (a) Process issued under,

this chapter is valid anywhere in the state.

(b) A peace officer, an employee of the commission, or any

other person whom the commission, a special master, or a special

court of review designates may serve process or execute a lawful

order of the commission, the special master, or the special court of

review.

Acts 1985, 69th Leg., ch. 480, Sec. 1, eff. Sept. 1, 1985.. 	 Amended

by Acts 1999, 76th Leg., ch. 462, Sec. 12, eff. June 18, 1999.

Sec. 33.029. WITNESSES' EXPENSES. A witness called to

testify by the commission other than an officer or employee of the

state or a political subdivision or_court of the state is entitled

to the same mileage expenses and per diem as a witness before a

state grand jury. The commission shall pay these amounts from its

appropriated funds.

Acts 1985, 69th Leg., ch. 480, Sec. 1, eff. Sept. 1, 1985. Amended

by Acts 1999, 76th Leg. , ch. 462, Sec. 13, eff. June 18, 1999.

Sec. 33.030. ASSISTANCE TO COMMISSION, SPECIAL MASTER, OR

SPECIAL COURT OF REVIEW. (a) On request of the commission, the

attorney general shall act as its counsel generally or in a

particular investigation or proceeding.

(b) A state or local government body or department, an

officer or employee of a state or local government body', or an

official or agent of a state court shall cooperate with and give

reasonable assistance :and information to the commission, an

authorized representative of the commission, a special master, or a

special court of review concerning an investigation or proceeding

before the commission, special master, or special court of review.

Acts 1985, 69th Leg., ch. 480, Sec. 1, eff. Sept. 1, 1985. Amended

by Acts 1999, 76th Leg., ch. 462, Sec. 14, eff. June 18, 1999.

Sec. 33.031. NO AWARD OF. COSTS. Court costs or attorney's
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fees may not be awarded in a proceeding under this chapter.

Acts 1985, 69th Leg., ch. 480, Sec. 1, eff. Sept. 1, 1985. Amended

by Acts 1999, 76th Leg., ch. 462, Sec. 15, eff. June 18, 1999.

Sec. 33.032. CONFIDENTIALITY OF PAPERS, RECORDS, AND

PROCEEDINGS. (a) Except as otherwise provided by this section and

Section 33.034, the papers filed with and proceedings before the

commission are confidential prior to the filing of formal charges.

(b) The formal hearing and any evidence introduced during

the formal hearing, including papers, records, documentS,. and

pleadings filed with the clerk, shall be public.

(c) On . issuance of a public admonition, warning, reprimand,

or public requirement that a person obtain additional training or

education by the commission, the record of the informal appearance

and the documents presented to the commission during the informal

appearance that are not protected by attornerrclient or work

product privilege shall be public.

(d) The disciplinary record of 'a judge, including any

private sanctions, is admissible in a subsequent proceeding before.

the commission, a special master, a special court of review, or a

review tribunal.

(e)• On the filing of a written request by a judge, the

commission may release to the person designated in the request,

including the judge, the number, nature, and disposition of a

complaint filed against the judge with the commission, except that.

the commission may refuse to release the identity of, a complainant.

(f) The commission may release to the Office of the Chief

Disciplinary Counsel of the State Bar of Texas information

indicating that an attorney, including a judge who is acting in the

judge's capacity as an attorney, has violated the Texas

Disciplinary Rules of'Professional Conduct.

(g) If the commission issues an order suspending a judge who

has been indicted for a criminal offense, the order, any withdrawal

of the order, and all records and proceedings related to the

suspension shall be public.

(h) A voluntary agreement to resign from judicial office in

lieu of disciplinary action by the commission shall be public on the
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commission's acceptance of the agreement. The agreement and any

agreed statement of facts relating to the agreement are.admissible.

in a subsequent proceeding, before the commission. An agreed

statement of facts may be released to the public only if the judge

violates a term of the agreement.

ACts 1985, 69th Leg., ch. 480, Sec. 1, eff. Sept. 1, 1985. Amended

by Acts 1987, 70th Leg., ch. 486, Sec. 2, eff. Aug. 31, 1987; Acts

1987, 70th Leg., 2nd C.S., ch. 47, Sec. 1, eff. Oct. 20, 1987; Acts

1999, 76th Leg., ch. 462, Sec. 16, eff. June 18, 1999; AOts 2001,

77th Leg. , ch. 917, Sec. 14, eff. Sept. 1, 2001.

Sec. 33.0321. CONFIDENTIALITY OF COMPLAINANT'S IDENTITY.

On the request of a complainant, the commission may keep the

complainant's identity confidential.

Added by Acts 2001, 77th Leg., ch. 917, Sec. 15, eff. Sept. 1, 2001. -

Sec. 33.033. NOTIFICATION TO COMPLAINANT. (a) The

commission shall promptly notify a complainant of the disposition

of the case.'

(b) The communication shall inform the complainant that:

(1) the case has been dismissed;

(2) a private sanction or order of additional

education has been issued by the commission;

(3) a public sanction has been issued by the

commission;

(4) formal proceedings have been instituted; or

(5) a judge has resigned from judicial office in lieu

of disciplinary action by the commission.

(c) The communication may not contain the name of a judge

unless a public sanction has been issued by the commission or formal

proceedings have been instituted.

(d) If a public sanction has been issued by the commission,

the communication must include a copy of the public sanction.

(e) If the complaint is dismissed by the commission, the

commission shall include in the notification under Subsection (a):

(1) an explanation of each reason for the dismissal;
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(2) information relating requesting

reconsideration of the dismissed complaint as provided by Sections

33.035(a) and (f).

Acts 1985, 69th Leg., ch.'480, Sec. 1, eff. Sept. 1, 1985. Amended

by Acts 1987, 70th Leg., ch. 486, Sec. 3, eff. Aug. 31, 1987'; Acts

1999, 76th Leg., ch. 462, Sec. 17, eff..June 18, 1999; Acts 2001;.

77th Leg. , ch. 917, Sec. 16, eff. Sept. 1, 2001.

Sec. 33.034. REVIEW OF COMMISSION DECISION. (a) A judge

who receives from the commission any type of sanction, or a censure

issued by the commission under Section 1-a(8), Article V, Texas

Constitution, is entitled to a review of the commission's decision .

as provided by this section. This section does not apply to a

decision by the commission to institute formal proceedings.

(b) Not later than the 30th day after the date on which the

commission issues its decision, the judge must file with the chief:

justice of the supreme court a written request for appointment of a

special court of review.

(c) Not later than the 10th day after the chief justice

receives the written request, the chief justice shall select by lot

the court of review. The court of review is composed of three court

of appeals justices, other than a justice serving in a court of

appeals district in which the judge petitioning. for review of the

commission's order serves and other than a justice serving on the

commission. The chief justice shall notify the petitioner and the

commis8ion of the identities of the justices appointed to the court

and of the date of their appointment. Service on the court shall be

considered a part . of the official dUties of a justice, and no

additional compensation . may be paid for the service.

(d) Within 15 days afterithe appointment of the court of

review, the commission shall file with the clerk a charging

document . that includes, as applicable, a copy of the censure ot

sanction issued and any additional charges to be considered by the

court of review. The charging document is public on its filing.

with the clerk. On reCeipt of the filing of the charging document,

the clerk shall send the charging document to the judge who is the

subject of the document and to each justice on the court of review.
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(e) The review by the court under this section:

(1) of a censure is a review of the record of the

proceedings that resulted in the censure and is based on the law and

facts that were presented in the proceedings and any additional

evidence that the court in its discretion may, for good cause shown,

permit; and

(2) of a sanction is by trial de novo as that term is

used in the appeal of cases from justice to county court.

(e-1) Any hearings of the court shall be public and shall be

held at the location determined by the court. Any evidence

introduced during a hearing, including papers, records, documents,

and pleadings filed with the clerk in the proceedings, is public.

(f) , Except as otherwise provided by this section, the

procedure for the review of a sanction is governed to the extent

practicable by the rules of law, evidence, and procedure that apply

to the trial of civil actions.generally.

(g) A judge is not entitled to a trial by jury in a review of

a sanction under this section.

(h) Within 30 days after the date on which the charging

document is filed with the clerk, the court shall conduct a hearing

on the charging document. The court may, if good cause is shown,

grant one or more continuances not to exceed a total of 60 days.

Within 60 days after the hearing, the court shall issue a decision

as to the proper disposition of the appeal.

(i) The court's decision under this section is not

appealable.

Added by Acts 1987, 70th Leg., 2nd C.S., ch. 47, Sec. 2, eff. Oct.

20, 1987. Amended by Acts 1999, 76th Leg., ch. 462, Sec. 18, eff.

June 18, 1999; Acts 2001, 77th Leg., ch. 917, Sec. 17, eff. Sept. 1,

2001.

Amended by:

Acts 2009, 81st Leg., R.S., Ch. 805, Sec. 2, eff. June 19,

2009.

Sec. 33.035. RECONSIDERATION OF COMPLAINT. (a) A

complainant may request reconsideration of a dismissed complaint

if, not later than the 30th day after the date of the communication
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informing the complainant of the dismissal, the complainant

provides additional evidence of misconduct committed by the judge.

(b) The commission shall deny a request for reconsideration

if the complainant does not meet the requirements under Subsection

(a). The commission shall notify the complainant of the denial in

writing.

(c) The commission shall grant a r equest for

reconsideration if the complainant meets the requirements under

Subsection (a). After granting a request, the commission shall

vote to:

(1) affirm the original decision to dismiss the

complaint; or

(2) reopen the complaint.

(d) The commission shall notify the complainant of the

results of the commission's vote under Subsection (c) in writing.

(e) The commission shall conduct an appropriate

investigation of a complaint reopened under Subsection (c) (2) . The

investigation shall be conducted by commission staff who were not

involved in the original investigation.

(f) A complainant may request reconsideration

dismissed complaint under this section only once.

Added by Acts 2001, 77th Leg., ch. 917, Sec. 18, eff. Sept. 1, 2001.

Sec. 33.036. CERTAIN DISCLOSURE OF INFORMATION. (a) To

protect the public interest, the commission may disclose

information relating to an investigation or proceeding under this

chapter to:

(1) a law enforcement agency;

(2) a public official who is authorized or required by

law to appoint a person to serve as a judge;

(3) the supreme court; or

(4) an entity that provides commission-ordered

education to judges.

(b) Information may be disclosed under this section only to

the extent 'necessary for the recipient of the information to

perform an additional duty or function.

Added by Acts 2001, 77th Leg., ch. 917, Sec. 18, eff. Sept. 1, 2001.
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Sec. 33.037. SUSPENSION PENDING APPEAL. If a judge who is

convicted of a felony or a misdemeanor involving official

misconduct appeals the conviction, the commission shall suspend the

judge from office without pay pending final disposition of the

appeal.

Added by Acts 2001, 77th Leg., ch. 917', Sec. 18, eff. Sept. 1, 2001.

Sec. 33.038. AUTOMATIC REMOVAL. A judge is automatically

removed from the judge's office if the judge is convicted of or is

granted deferred adjudication for:

(1) a felony; or

(2) a misdemeanor involving official misconduct .

Added by Acts 2001, 77th Leg., ch. 917, Sec. 18, eff. Sept. 1, 2001.

SUBCHAPTER C. JUDICIAL CONDUCT

Sec. 33.051. SOLICITATION OR ACCEPTANCE OF REFERRAL FEES OR

GIFTS BY JUDGE; CRIMINAL PENALTY. (a) A judge commits an offense

if the judge solicits or accepts a gift or a  referral fee in

exchange for referring any kind of legal business to an attorney or

law firm. This subsection does not prohibit a judge from:

(1) soliciting funds for appropriate campaign or

officeholder expenses as permitted by Canon 4D, Code of Judicial

Conduct, and state law; or

(2). . accepting a gift in accordance with the provisions

of Canon 4D, Code of Judicial Conduct.

(b) It is an affirmative defense to prosecution under

Subsection (a) that:

(1) the judge solicited the gift or referral fee

before taking the oath of office but accepted the gift or fee after

taking the oath of office; or

(2) the judge solicited or accepted the gift or

referral fee after taking the oath of office in exchange for'

referring to an attorney or law firm legal business that the judge

was engaged in but was unable to complete before taking the oath'of

office.
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(c) An offense under this section is a Class B misdemeanor.

(d) If, after an investigation, the commission determines

that a judge engaged in conduct described by Subsection (a) to which

Subsection (b)doe6 not apply, the commission may issue a sanction

against the judge or institute formal proceedings, regardless of

whether the judge is being prosecuted or has been convicted of an

offense under this section.

(e) An attorney or judge who has information that a judge

engaged in conduct described by Subsection (a) to which Subsection

(b) does not apply shall file a complaint with the commission not

later than the 30th day after the date the -attorney or judge

obtained the information. A judge who fails to comply with this

subsection is subject to sanctions by the commission. An attorney

who fails to comply with this subsection is subject to discipline by
the Commission for Lawyer Discipline under SUbchapter E, Chapter

81.

(f) For purpoSes of this section:

(1) "Judge" does not include a constitutional county

court judge, a statutory county court judge who is authorized bklaw

to engage in the private practice of law, a justice of the peace, or

a municipal court judge, if that judge or'jlistice of the peace

solicits or excepts a gift or a referral fee in exchange for

referring legal business that involves a matter over which that
judge or justice of the peace will not preside in the court of that

judge or .justice of the peace.

(2) "Referral fee" includes forwarding fees,

acknowledgment fees, and any form of payment, benefit, or

compensation related to the referral or placement of a potential

client for legal services.

Added by Acts 2003, 78th Leg., ch. 850, Sec. 1, eff. Sept. 1, 2003.
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